








DECISIONS 


OF THE 


SUPREME COURT OF FLORIDA. 





JUNE TERM, A. D. 1883. 


A. V. Caro, Petitioner, vs. A. E. MAXWELL, JUDGE OF THE 
Cracurt Court, RESPONDENT. 


An appeal does not lie from an order of the Circuit Court imposing 
a fine for a contempt in violating an injunction ; nor will a man- 
damus be granted to compel the approval of an appeal bond in 
such a case. 


‘ 


This is an application to the Supreme Court for a man- 
damus. The facts are as follows: 

The petitioner states in his petition that he was served in 
June, 188%, with a rule from the Circuit Court of Escam- 
bia county, to show cause why he should not be punished 
for contempt for disregarding an injunction issued by such 
court; and after giving the proceedings on such rule states 
that the Cirenit Judge, after hearing the evidence and ar- 
gument of counsel, adjudged him to be guilty of violating 
the injunc:ion and imposed on him a fine of one hundred 
dollars and the costs. He further represents that he gave 
notice of his intention .to appeal to the Supreme Court and 


the Cireuit Judge fixed :he amount of the appeal bond at 
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$200, and afterwards on his presenting the bond, signed by 
good and suttcient sureties, the Judge refused to approve 
it, and directed the Clerk of the Court not to approve it 
“upon the pretext and assumption that no appeal lies trom 
the decision of the Circuit Court in such matters”; and he 
states he is confined in jail in consequence of this “ arbitrary 
and unwarranted action ” of the Judge, ind prays a writ of 
mandamus to compel the Judge or Clerk to approve the 
bond and allow an appeal. 


Eliott, Tucker & Thompson tor Petitioner. 
THe Cuter-Justice delivered the opinion of the court. 


Application fora writ of mandamus to compel the Judge 
to approve an appeal bond in case of an appeal attempted to 
be taken by Caro, trom an order adjudging him guilty of 
a contempt in violating an injunction issued by the court, 
and imposing a‘tine theretor. 

An appeal will not lie in such case, a: matters of con- 
tempt of the authority of a court are entirely within the 
province of the court adjudging the same, and not subject 
to be reviewed upon writ of error or appeal. Easton vs. 
The State, 39 Ala., 551; Hx-parte Summers, 5 Iredell, 149; 
The State vs. Tipton, 1 Blackf., 166; Hxr-parte Kearney, 7 
Wheat., 38; Ex-parte Stickney, 40 Ala., 160; Cossart vs. 
State, 14 Ark., 538: Bunch vs. State, 14 ib., 544; Ware 
vs. Robinson, 9 Cal., 107; Howard vs. Durand, 36 Ga., 
346: Tlunter vs. State, 6 Ind., 423; First Cong. Ch. vs. 
Muscatine, 2 Iowa, 69; Bickley vs. Com.,;1 J.J. Mar., 575 
Turner vs. Com., 2 Met., (Ky.) 619; Watson vs. Thomas, 
6 Litt., 248; People vs. Simonson, 9 Mich., 492; Remeyn 
vs. Caplis, 17 Mich., 449; State vs. Towle, 42 N. H., 540; 
Coryellvs. Holcombe, 9 N. J. Eq., 650; Johnston vs. Com., 
1 Bibb, 598; Case of Yates, 4 Johns. R.. 443: Buel vs. 
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Street, 9 Johns. R., 443: McCredie vs. Senior, 4 Paige, 

378: People vs. Sturtevant, 9 N. Y., 263; State vs. Sheritf, 

1 Mill., (S. C. Court,) 145; Martin’s Case, 5 Yerger, 456 ; 

Casey vs. State, 25 Tex., 380: Vilas vs. Burtow, 27 Vt., 

56: In re Cooper, 32 Vt., 253: Hx-parte Edwards, 11 Fla. 
Writ denied. 





THe StaTE OF FLoRIDA EX REL. TURNER GRAY, RELATOR, 
vs. Tuomas F. Kine, Juper or tag Crrcurt Court, Rz- 
SPONDENT. 


There is no provision of the statute authorizing a change of venue in 
criminal cases upon the ground that the Judge of the Circuit 
Court is disqualified. Relief may be had by the assignment of 
another Judge to hold the court and try the cause. 


S. Y. Finley tor Relator. 
The facts are stated in the opinion. 
Tue Curer-Justicr delivered the opinion of the court. 


Relator alleges that he has been indicted in Alachua 
county for murder and is confined in prison ; that respond- 
ent, who is now the Judge of the Circuit Court of the Fifth 
Circuit, was acting as an attorney and prosecuted relator 
betore the examining magistrate, and is disqualified to act 
us Judge at the trial of the indictment: that he has made 
application to the said Judge for a change of venue to an- 
other Circuit on account of said disqualification, but the 
Judge refused to erder the change. 

To an alternative writ the Judge makes return, not de- 
nying the allegations of the relator, but says that he has 
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applied to the proper authority to have assigned a Judge 
from another Circuit to hold the next term so that peti- 
tioner may be tried in the county of Alachua. That a 
large number of witnesses will be iv attendance at the trial, 
as he has occasion to know, and that a trial in another 
county will be attended with large expense, and the publie 
interest will be best promoted by a trial in Alachua county, 
and the due administration of justice does not require a 
change. . 

The matter is submitted upon the alternative writ and 
this return. ; 

The first, second and third sections of Chapter 373, Laws. 
ot 1850-1, are framed with reference to the transfer of civil 
suits. McClellan’s Dig., 3386, Secs. 23,24 and 25. They 
are operative in connection with each other. The provi- 
sion in respect to taking the testimony of witnesses residing 
out of the county, the payment of the costs by the peti- 
tioner, &c., are not appropriate to criminal cases. 

Neither does the act of 1828 seem to be applicable to 
criminal cases. McC. Dig., 837, Sec. 112. 

Section 13 of sub-Chapter 13 of Chapter 1637, Laws of 
1868, (McC. Dig., 449, Sec. 26,) provides that “ all criminal 
causes shall be tried in the county where the offence was 
committed, except when otherwise provided by law, unless 
it shall appear to the satisfaction of the court by affidavit 
that a fair and impartial trial cannot be had in such coun- 
ty ; in which case the court may direct the person aecused 
to be tried in some adjoining county where a fair and impar- 
tial trial may be had; but the party accused shall be en- 
titled to but one change of the place of trial.” 

An act of 1845 provides for a change of venue in cases 
where it is impractical.le to get a qualified jury, McC. 
Dig., 449, Sec. 25. 

The act of 1868 (Dig., p. 449, Sec. 27,) relates to counties 
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where there are not sufficient registered voters to form 
grand and petit juries. 

These are the only laws in force expressly applicable to 
changes of venue in criminal cases, or authorizing such 
changes. The present case is not embraced in any of these 
statutory provisions. 

The Constitution [Sec. 7 of Art. 6—Rep.] has authorized 
the Chief-Justice to order temporary exchange of Circuits 
by the Circuit Judges, or to designate a Judge to hold a 
term of court in another Circuit than that for which he was 
appointed. This provision will fully meet the case of the 
relator, if the Judge of the Fifth Circuit is actually dis- 
qualified by having been, before taking office, retained as 
attorney to prosecute him in the magistrate’s court. No 
statute relating to a change of venue under the circum- 
stances stated by the relator is in force. 

The alternative writ is quashed. 





CHARLES RICHARDSON, ET AL., APPELLANTS, vs. W. H. 
Hutcurinson, APPELLEE. 


1. The effect of a consignment of goods generally is to vest the prop- 
erty in the consignee, but if the bill of lading is special to deliver 
the goods to the consignee for the use of or on account of a 
party not the consignee the property vests in such party. 

2. In such case the bill of lading is prima facie evidence of the fairness 
of the transaction, and is sufficient to raise a presumption of 
property in the person for whose use and account the consign- 
ment is made. 


3. Where, however, the consignment thus made is by an insolvent debtor 
and there are facts and circumstances from which the jury might 
infer that the transaction was colorable and fraudulent, and that 
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there was nothing due to the party on whose account the ship- 
ment was made, a verdict of a jury thus finding, approved by the 
Circuit Court, should not be set aside by this court. 

4. General statements of an insolvent debtor as to the amount of his 
indebtedness to one of two contendin » creditors, both the insol- 
vent debtor and such one of the contending creditors failing to 
give any itemized account or clear exhibit of the alleged debt, 
cannot be regarded as conclusively establishing the debt in a case 
surrounded with other suspicious circumstances. 


Appeal from the Cireuit Court for Escambia county. 
The facts of the case are stated in the opinion. 


Gustavus A, Stanley tor Appellants. 
E. A, Perry and John C. Avery tor Appellee. 


Mr. Justice Westcott delivered the opinion of the 
court. 


This is an action of replevin wherein Charles Richard- 
son, Ephriam T. Walton and Francis N. Buck, partners 
doing business in the city of Atlanta, Georgia, under the 
name of Walton, Whann & Co., are plaintiffs and W. H. 
Hutchinson, the Sheriff of Escambia county, is defendant. 

The property, which is the subject of the suit, is nineteen 
bales of cotton taken possession of by the Sheriff, under 
an attachment, as the property of ©. 5S. Yarbrough & Co., 
a firm doing business in Geneva, Alabama, and consisting 
of C.S. Yarbrough, J. A. Fleming, T. J. Fleming and TH. 
C. Yarbrough—T. J. Fleming and H. C. Yarbrough being 
the business managers of the firm. The attachment under 


which the property was taken possession of by the sheriff 


was issued at the instance of Sigismound Haas, “ a Cotton 
Commission Merchant.” doing business in Mobile, Alabama, 
under the name of 8S. Haas & Co. The defendant filed three 
pleas. First. The general issue. Second. A plea denying 
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right of possession. Third. That the defendant was, and 
is entitled to the possession of the property. 

Plaintiff took issue upon the pleas. There was trial and 
verdict for the defendant. The plaintiffs moved for a new 
trial upon the ground that the verdict was contrary to the 
evidence and contrary to the charge of the court. Their 
motion was denied, and there was final judgment against 
the plaintitfs in the sum of one thousand, forty-three and 
twenty-eight one-hundredth dollars damages and costs. 
From this judgment this appeal is taken. There were no 
exceptions to the charge of the court and the ground upon 
which a reversal is here sought is alleged error of the court 
in denying plaintiffs’ motion for new trial. 

The plaintiffs claim that the evidence shows that “ the 
cotton in controversy was shipped at Geneva, Alabama, by 
the firm of C. 8S. Yarbrough & Co., or by a member ot that 
firm, under a bill of lading consigned to Robbins, Wilson 
& Co., of Mobile, for account of the plaintiffs, to whom C. 
S. Yarbrough & Co. were largely indebted at the time, and 
that they took a bill of lading from the carrier to deliver 
the goods to Robbins, Wilson & Co., for the use and on 
account of Walton, Whann & Co., and that the purpose was 
to pay or securea debt due by the firm of C. 8. Yarbrough 
& Co., the consignor, to Walton, Whann & Co. 

If the result of the evidence, no question of credibility 
or material conflict being involved, is to establish these 
facts, then upon the taking of the bill of lading from the 
carrier the property at once passed to Walton, Whann & 
Co., and was not subject to attachment for a debt of the 
consignor, ©. 8. Yarbrough & Co., and the verdict of the 
jury should have been set aside as contrary to law. Gil- 
mor vs. Grove et a/., 8 How., U. S., 429. The effect of a 
consignment of goods generally is to vest the property in 
the consignee; but if the bill of lading is special to deliver 
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the goods to the consignee for the use of or on account of a 
third party, the property vests in such third party. There 
is here a bill of lading, the consignee being Robbins, Wil- 
son & Co., but it is a special consignment on account of 
Walton, Whann & Co., and the property, so far as the bil] 
of lading is concerned, vested in them. The bill of lading 
is in evidence, and the rule is that it is sufficient to raise a 
presumption of property in the person for whose use or ac- 
count the consignment is made. Lawrence vs. Minturn, 17 
How., 107; The Sally Magee, 3 Wall., 457; Halliday vs. 
Hamilton, 11 Wall., 560; The Vaughn and Telegraph, 14 
Wall., 266. 

The defendant admits that he holds this cotton as the 
property of C. S. Yarbrough & Co. He has so attached it, 
and looking to the testimony we do not see how the jury 
could find for the defendant except upon the ground of 
fraud, in that it was a colorable shipment and there was 
nothing due by C. S. Y. & Co. to Walton, Whann & Co. 

The shipment was made in the name of C. S. & T. J. 
Yarbrough, not in the name of C. 8. Yarbrough & Co., who 
owned the property. There is no evidence here to show 
any property in this cotton in C.S. & T. J. Yarbrough or 
T. H. Yarbrough & Co. It cannot be denied that the cot- 
ton belonged to C. S. Yarbrough & Co., according to the 
testimony. It is possible that the facts that the bill of lad- 
ing was taken by C. 8S. & T. J. Yarbrough, and that the let- 
ter advising of the consignment was signed by C. S. & T. 
J. Yarbrough, had undue weight with the jury. Looking 
at the whole testimony these facts might have perhaps been 
explained. Some of the witnesses who testify to these 
facts knew nothing of the ownership beyond what appeared 
on the bill of lading and letter, while the simple reading 
of the testimony of the other witnesses, who were familiar 
with the circumstances attending the shipment, and who 
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made the shipment, shows that C. S. & T. J. Yarbrough did 
not even claim the cotton, and that the shipmen*, while in 
their name, was really a shipment by them as warehouse- 
men and agents for C. 8. Yarbrough & Co. Another por- 
} tion of the testimony, which we think the jury may have 
allowed to influence them to find for the defendant, is that 
which shows, to say the least of it, the extreme bad faith 
of C. S. Yarbrough & Co. toS. Haas & Co. OC. S. Yar- 
brough & Co. had promised to ship 8. Haas & Co. their cot- 
ton. They had received advances in money from them, and 
promised such shipment. This, however, was a mere agree- 
ment to ship produce in satisfaction of advances, which 
did not give the factor, Haas & Co., a right of property in, 
or the right to possession of, or a lien upon the cotton as 
against other creditors. 

Notwithstanding all this we cannot say, looking at the 
whole of the record, that any indebtedness of C. S. Y. & 
Co. to W. W. & Co., is so clearly established under rules of 
evidence controlling the subject-that the verdict of the jury 
should be set aside. 

The plaintiffs here do not produce any itemized account 
or even any statement of an indebtedness of C. 8. Y. & Co. 
to them. The same is true of C. 8. Y. & Co. The wit- 
nesses, except one who was connected with that firm, sim- 
ply say that they, C.S. Y. & Co., were indebted to W. W. 
& Co. in an amount equal to or in excess of the value of the 
cotton, while one of the witnesses, who was employed in the 
firm, states his opinion to be that on a settlement W. W. & 
Co. would be indebted to C.S. Y. & Co. The plaintiffs, 
Walton, Whann & Co., prove no indebtedness. They are 
not witnesses. Whatever claim they had could have been 
readily proved. According to the marks on the 23 bales 
of cotton four only were in the usual mark (W. W.) by 
which the cotton belonging to or intended for W. W. & Co. 
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was ‘identified. One witness swears that the four bales 
were received for W. W. & Co. on guano account, and the 
remaining 19 were purchased by C. 8. Y. & Co. and were 
their property. It is also shown that the firm of C. 8. Y. 
& Co. ceased business and was insolvent upon the day of the 
shipment ; that the shipment, instead of being in the name 
of the firm, was in another name, made by one of the part- 
ners in this manner as he admits because “ we (the firm ©, 
S. Y. & Co.) did not wish the cotton to go‘in our mark for 
fear some one would attach it for account of C.S. Y. & 
Co.” 

A bill of lading is an instrument which states the con- 
tract between the shipper and carrier. It does not purport 
to disclose the relation between consignor and consignee 
whether the consignment be general or special so far as an- 
tecedent transactions or existing debts are concerned. It is 
not like a deed or a promissory note which recites a consid- 
eration between the parties. It is not the practice of the 
courts to give in a contract of this character, to general 
statements of insolvent debtors a large amount of confi- 
dence or a conclusive effect. “ The objection to such evi- 
dence is that it could at any time be manufactured and by 
means of it a creditor might be defeated, as it would in 
most cases be impracticable to prove a negative or to dis- 
prove the consideration said by his debtor to have passed 
from another.” McCain vs. Wood, 4 Ala., 264. 

Under all the circumstances narrated we are not prepared 
to say that the jury erred in finding that the transaction 
was colorable and fraudulent as against the attaching credi- 
tor, aud that there was no property or right of possession in 
plaintifts. It is hardly necessary to make citations here 
showing how disinclined this court is to interfere with the 
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diseretion of the Circuit Court and the findings of a jury in 
that court acting under unexceptionable instructions. _ 
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The facts of the case are stated in the opinion. 


Judgment affirmed. - 





. M. Merritrr & Son, APPELLANTs, vs. W, L. WitTTICH, 


APPELLEE. 


Where a party sells and delivers to another party at a port of entry 
in this State a quantity of timber on board a ship, and guarantees 
the same to be of ‘‘the season’s manufacture, and of fair average 
quality, the measurement to overrun the specifications,’’ the 
measure of damages to be recovered in an action for a breach of 
the contract is controlled by the difference in the value of the 
timber in the market where the contract was made, and the tim- 
ber delivered. 


The refusal of the court to receive evidence in such a case of the dif- 
ference in such value in the market of Liverpool, where the con- 
tract does not provide for such an assessment of damage, and 
where there is no allegation in the declaration that the damage 
was there to be assessed, is not error. 

The contract or agreement of parties in Liverpool for the purchase 
and sale of such timber, to receive from their consignor, in Pen- 
sacola, a certain sum in full for damages on a breach of:such con- 
traet to be completed in Liverpool, is not evidence of the value of 
the timber as guaranteed in Pensacola, and its market value in 
Pensacola. 


The general rule is, ** That damages recoverable will be calculated 


at the market value of the goods at the time and place when and 
where they ought to have been delivered.’’ ‘*‘ And evidence of. 
the value of such goods in a foreign market cannot be received 
upon a question of damages, unless it is averred in the declara- 
tion that the goods were bought for that market.” 


Appeal from the Cireuit Court for Escambia county. 
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John C. Avery and J. E. Yonge for Appellants. 


The first error assigned is that the court below rejected 
so much of Thomas Harrison’s deposition as went to show 
the guaranty of the contract between Gilbert, Harrison & Co. 
and Carter, Tyner & Parker. The rejection of this testi- 
mony was clearly erroneous, because, when connected with 
testimony previously given, it made out a material breach 
of the contract sued on. 

The guaranty of the contract sued on was that the tim- 
ber was “of fair average quality.” The guaranty of the 
contract between G., H. & Co. and C., T. & P. was that 
“the timber should be of the fair average quality of the sea- 
son’s shipments of pitch pine from Pensacola to Liver- 
pool.” These two guarantees are substantially identical, 
plaintiffs having shown by other witnesses that the fair av- — 
erage quality of timber from Pensacola to Liverpool was not 
difterent from the lair average quality of timber at Pensacola, 
and, if identical, then the testimony rejected was material 
and pertinent. 

Plaintiffs did not derive any benefit from the admission 
of the statement that “on the arrival of the ship the wit- 
ness himself examined the cargo as it was discharged, and 
at once decided that it was not of tair average quality of the 
season’s shipments, but on the contrary was inferior.”’ So 
far as the jury was advised, the “ fair average quality ” here 
mentioned might have had reference to shipments from Can- 
ada, or any other timber section, remote from Pensacola, 
They required the information, which would have been 
afforded by the excluded testimony, to enable them to prop- 
erly understand and apply to the case before them the testi- 
mony that was admitted. | 

The second error assigned is the rejection of the interrog- 
atory addressed to, and the answer thereto, by Wilford Car- 
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ter. It may be that it was immaterial in itself whether 
reclamation was or was not made by Carter, Tyner & 
Parker ; and if the witness had been asked only whether 
such reclamation was made and allowed, then, possibly, the 
objection would have been plausible. But the interroga- 
tory requires the witness to state further whether the 
amount of the reclamation was more or less than the true 
ditterence between the value ot the timber delivered and the 
value of average shipments from Pensacola. Thus, in con- 
nection with the other testimony in the case, the whole in- 
terrogatory, and the anewer to it, became relevant and 
proper. 

But the evidence of amount of reclamation paid is itself 
admissible for the purpose of determining value. Such evi- 
dence shows that the price tor which the timber sold was so 
much less than it would have been but. tor defect warranted 
against ; and evidence of the price obtained on re-sale has 
been held admissible to prove value. Field on Dam., 
§§273 and 281, note; Reggio vs. Braggiotti, 7 Cush., 166 ; 
Foster vs. Rogers, 27 Ala., 602 ; Clare vs. Maynard, 6 A. & 
E,, 519; Cox vs. Walker, id., 523. 

Evidence of value at Liverpool is admissible because it 
appears that it was in contemplation of the parties, when 
the sale was male, that the timber was to be shipped to 
Liverpool for re-sale. Field on Dam., §$$266 and 252, 
40 N. Y., 422; Converse vs. Prettyman, 2 Minn., 229; 
Sedg. on Dam., 279, note (1); Hadley vs. Baxendale, 9 
Exch., 341; Hadley vs. Baxendale, 26 Eng., L. & E., 398. 


W. A. Blount for Appellee. 


Mr Justice VANVALKENBURGH delivered the opinion of 
the court. 


lL. M. Merritt and E. B. Merritt, merchants and part- 
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ners under the name and firm of L.’M. Merritt & Son, 
brought their action in assumpsit against W. L. Wittich 
to recover the sum.of two thousand. dollars tor breach ot 
contract, Which contract or agreement is in the words and 
figures following : 

“* PeNsAcOLA, May 17, 1879. 

“W. L. Wittich sells, and L. M. Merritt & Son purchase 
a cargo of p. pine, loaded on board of the British ship N. 
Mosher, say about one-half of hewn timber, averaging 
ninety cubic feet per log, and about one-half of sawn. tim- 
ber. averaging forty cubie feet per log, with timber tor 
beam filling, and deals tor stowage, timber guaranteed of 
the season’s manufacture, of fair average quality. The 
measurement guaranteed to overrun the specification. The 
price to be paid estimated upon the intake measurement 
and to be for beam fillings torty-five shillings for load of fifty 
cubic feet, for deals eight pounds ten shillings per standard 
ot 165 cubic feet, and cargo titty-three shillings per load of 
fifty cubic feet, less two and a half per cent. commissions, 
payable on signing bills of lading. 

(Signed.) W. L. Wirticnu, 

| L. M. Merritt & Son. 
“ Witness both signatures, 
J. R. McGaueny.” 

The defendant, for plea, said that he pertormed his con- 
tract, that the timber was of said season’s manufacture, ot 
fair average quality, and did overrun the specifications. 

The plaintiffs filed their replication and issue was joined. 

The case was tried in January term, 1883, and the jury 
found tor the detendant, and judgment was entered. 

From this judgment the plaintiffs bring their appeal. 

The errors assigned are : 

First. The court below erred in sustaining the objection 
to the interrogatory adressed to Wilford Carter. 




















JUNE TERM, 1883. 


Merritt & Son v. Wittieh—Opinion of Court. 


Second. The court below erred in sustaining the objec- 
tion to answer to interrogatory addressed to Thomas Har- 
rison. ° 

The record shows that the plaintiffs introduced wit- 
nesses who * testified, that the fair average quality of pitch 
“pine timber ar |’ensacola was: not difterent from the fair 
“average quality of such timber at Pensacola in other sea- 
“sons, and that the fair average quality of pitch pine 
“ shipments trom Pensacola to Liverpool, in 1879, was not 
“<ifterent trom the tair average quality of shipments in 
* other seasons, or to other ports, and that the fair average 
“quality of such shipments from Pensacola to Liverpool 
“was not different from the fair average quality of such 
“ timber at Pensacola, and that the timber in question was 
“not of fair average quality of the season’s shipment of 
“ pitch pine timber from Pensacola to Liverpool ” ; and then 
and there by their attorneys, offered the deposition of Thos. 
Harrison, taken at Liverpool under a commission, and 
upon written interrogatories, in the course of which said 
deposition and in answer to the following interrogatory : 

“State whether in the year 1879 you became the pur- 
chaser of a cargo, or part of a cargo ot pitch pine timber 
shipped trom Pensacola, Florida, United States of .\merica, 
to Liverpool, on the British bark N. Mosher, by L. M. Mex- 
ritt & Son., and if so, state what was the description and 
quality of said cargo. Was it, or was it not merchantable ? 
Was it, or was it not of tair average quality of pitch pine 
shipments from Pensacola to Liverpool, in previous years ? 
Please state whether the average quality of pitch pine ship- 
ments to Pensacola previous to 1X79 were better or worse 
than the shipments of 18797” 

The said witness answered and said: “ In the year 1879 
his firm of Gilbert, Harrison Brothers purchased trom 
Messrs. Carter, Tyner & Parker portions of the cargo of the 
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N. Mosher ; such purchases were made before the ship ar- 
rived, and upon a guarantee in the contract that the tim- 
ber should be of the fair average quality of the season’s 
shipments of pitch pine from Pensacola te Liverpool ; on 
the arrival of the ship the witness, himself, examined the 
cargo as it was discharged, and at once decided that it was 
not ot fair average quality of the season’s shipments, bur 
on the contrary was inferior. The inferiority was so great 
that the witness rejected the timber as a fulfillment of his 
contract, and refused to accept it, and the rejection was al- 
lowed by Messrs. Carter, Tyner & Parker. It could not be 
resisted.” ‘“ But to the admission of said answer to said 
interrogatory the attorney tor the said defendant did then 
and there object, because the guarantee of the contract in 
said answer mentioned was different from the guarantee ot 
the contract mentioned in the declaration ; and the said 
Judge did then and there deliver his opinion and decide 
that the said objection ought to be allowed, and said answer 
ought not to be admitted in testimony,” except the follow- 
ing: “In the year 1879, his firm of Gilbert, Harrison & 
“ Bros. purchased trom Messrs. Carter, Tyner & Parker, 
“portions of the cargo of the N. Mosher; such purchases 
“were made before the ship arrived.” And except the tol- 
lowing: “On the arrival of the ship the witness, himself, 
“examined the cargo as it was discharged, and at once de- 
“cided that it was not of tair average quality of the sea- 
“son’s shipments, but on the contrary was interior.” To 
which opinion and decision of said Judge said plaintitts, 
by their attorneys, did then and there except. 

It also appears by the record that the plaintiffs produced 
and offered the deposition of Wilford Carter, ef Liverpool, 
taken under a commission upon written interrogatories ; 
that he was one of the firm of “ Tyner, Carter & Parker,” 
who were the purchasers of the cargo of timber on the N. 
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Mosher ; that witness was required by the plaintifts to an- 
swer the following interrogatory : “ State whether any re- 
clamation was made from L. M. Merritt & Son, in behalf 
of Messrs. Vaughn & Co., on account of said cargo not 
being of tair average quality of shipments of pitch pine 
timber trom Pensacola, Florida, to Liverpool, and if so, 
state in what amount, and was the said reclamation paid ? 
And was the amount of the said reclamation moreor less than 
the true difference between the value of said timber and 
the value of average shipments from Pensacola, estimating 
also the deticiency in the measurement ¢” 

The witness answered as follows: “ Witness saith his 
firm claimed an allowance under the cireumstances as 
stated in his answer to the last interrogatory. Negotia- 
tions in regard to the claim were conducted between his 
firm and Messrs. Merritt, by Mr. Smith, of the firm of 
James Smith & Co. In result, witness agreed to accept an 
allowance of £47 and £63, making together £110 from 
the contract price, and such amount was duly paid to the 
witness’s firm. The witness has no hesitation in saying that 
the amount of the allowance was not more than the true 
difference between the value of the timber, and value of 
the average shipments from Pensacola, estimating also the 
deficiency in measurement.” 

To this interrogatory and answer the defendant’s counsel 
duly objected, because the same was irrelevant and imperti- 
nent. The court sustained the objection, and decided that 
the answer should not be read to the jury. The plaintiffs 
duly excepted to the ruling of the court. 

The contract in this case was made in Pensacola, and in 
it there is no reference as to the place of delivery ot the 
timber by the ship. Wittich sells and Merritt & Son buy 
at Pensacola. The title there passes and the delivery is 


made. The declaration charges the same fact, to wit: 
3 
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“ That on the 17th day of May, A. D. 1879, in the county 
aforesaid (Escambia county) the said defendant sold to L, 
M. Merritt & Son, the plaintiffs, a cargo of pitch pine 
loaded on board the British ship N. Mosher,” &c. There 
is no allegation that defendant knew that said timber was 
to be transported to Liverpool, or that it was to be there 
inspected. The detendant did not guarantee that the tim- 
ber should be of the “fair average quality of pitch pine 
“shipments from Pensacola to Liverpool in previous years.” 
The language of his contract is: “ Timber guaranteed of 
“ the seasons manufacture, of fair average quality.” He did 
not guarantee “that the timber should be of the fair aver- 
“age quality of the season’s shipments of pitch pine from 
*“ Pensacola to Liverpool,” as embodied in the answer to the 
interrogatory propounded to the witness Harrison. The 
quality was to be determined in the Pensacola market, and 
not Liverpool. The Liverpool market might have de- 
manded a higher quality of timber than did the Pensacela 
market. It appears that the consignors at Liverpool, Car- 
ter, Tyner & Parker, had sold, by contract, to Gilbert, Har- 
rison Bros. a portion of the cargo of the N. Mosher, to ar- 
rive, and had guaranteed in that contract “ that the timber 
“ should be of the fair average quality of the season’s ship- 
“ment of pitch pine from Pensacola to Liverpool.” The evi- 
dence of this witness, Harrison, was in reference to the con- 
tract so made with his firm and not with reference to the 
contract here declared on, which is essentially different from 
the one between Carter, Tyner & Parker and Gilbert, Harri- 
son Bros. The evidence as to the quality of the timber in 
question should have been directed in reference to the Pen- 
sacola market, and not to that of some foreign port. It is 
true that the witness, E. B. Merritt, one of the plaintitts, 
testifies in his own behalf “ that the said timber in the said 
“declaration mentioned was purchased by the plaintifts 
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“from the defendant for re-sale at Liverpool, England, ot 
“which the defendant at the time of said purchase had no- 
“tice, and that the said ship N. Mosher, on board of which 
“ the said defendant contracted to and did deliver said tim- 
“ber, was under charter to the said Wittich at the time of 
“said sale for some safe port in the United Kingdom, and 
“about the time of the said sale of timber in the declara- 
“tion mentioned, the defendant assigned said charter party 
to the plaintiffs.” None of these facts so sworn to appear 
in the contract, nor are they alleged in the declaration. 
This evidence does not, therefore, permit the testimony of 
Harrison to be introduced to show the quality of the tim- 
ber in Liverpool under the sub-contract with Carter, Tyner 
& Parker. It is evident the sale and delivery was fully 
consummated at Pensacola, and the breach of the contract, 
if there was one, was at same place. It must have been easy 
to ascertain the quality of the timber at Pensacola by the 
examination of witnesses who handled and shipped it at 
that port. No notice seems to have been given to the de- 
fendant on the arrival of the timber in Liverpool ot the 
alleged failure of his guarantee, or of the sale at a reduced 
price of the same, until the commencement of this action. 
« If the contract or the conduct of the parties fixed a place 
“by the market rates of which the value is to be ascer- 
“tained, the evidence should be confined to the market 
“value at that place, and not extend to the value in other 
“markets.” Abbott's Trial Evidence, 308. 

The case of Cahen vs. Platt, 69 N. Y., 348, was an action 
brought to recover damages for the alleged breach of a con- 
tract of purchaseand sale. In the city of New York plain- 
tiff sold to defendants certain boxes of. glass, to be paid for 
in New York upon bills of lading, by bills of exchange on 
Antwerp. It was to be delivered on board ot vessels at 
Antwerp, and to be thereafter at the risk of the defendants. 
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In pursuance of the contract the plaintiff delivered a portion 
of the glass, tor which they were paid. The defendants 
refused to receive any more, and the action was brought to 
recover damages consequent on such refusal. The court in 
their opinion say: “ The contract was made in New York, 
“and it was doubtless contemplated by the parties that the 
“ glass would be carried to New York. But the plaintiff 
“was not bound to deliver it there. His delivery was upon 
“ship board at Antwerp, and after the glass was shipped 
“ the defendants could transport it to any port of the world. 
“It was then at their risk, «nd they were liable to pay for 
“it, although it should be lost.” ‘“ The general measure 
“of damage in such a case is the difterence between the con- 
“tract price and the market price at the time and place of 
“delivery.” Bickett vs. Colton, 41 Miss., 368; Boier vs. 
Vincent, -4 Lowa, 387; Sleuter vs. Wallbaum, 45 IIl., 43: 
Gregory vs. McDowell, 8 Wend., 435; Clark vs. Pinney, 
7 Cowen, 681; Shaw vs. Nudd, 8 Pick., 9. 

“Upon a contract to deliver goods, the general rule of 
“ damages for non-delivery is the market value ot the goods 
“at the time and place ot the promised delivery, if no 
** money has yet been paid by the vendee; but if the ven- 
“ dee has already paid the price in advance he may recover 
“ the highest price of such goods in the same place, at any 
“time between the stipulated day and the time of trial.” 
2 Greenleaf on Ev., 18 Ed., p. 252. 

In Wait’s Actions and Defences, Vol. 3, page 521, it is 
said: “ The damages recoverable will be calculated as the 
“market value of the goods at the time and place when and 
“ where they ought to have been delivered, and cites Law- 
rence vs. Knowles, 5 Bing., N. C., 399; 8s. c., 7 Scott, 181; 
York vs. VerPlanck, 65 Barb., 316. “ And evidence of 
“the value of such goods in a foreign market cannot be 
“received upon the question of damages, unless it is averred 
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“in the declaration that the goods were bought tor that 
market,” and cites Cofield vs. Clark, 2 Col. .T., 101. 

Again, he says in Vol. 2, page 460: “ Where the vendor 
“incurs liability to the vendee for the detective quality of 
“ goods sold, whether his liability arises through fraud or 
“a breach of contract, the measure of damages is the difter- 
“ence in value at the time between goods corresponding 
“ with the representations made, and those actually deliv- 
“ered.”” Likes vs. Baer, 8 Iowa, 368. 

In the case of Converse vs. Burrows, 2 Minn., 229, cited 
by counsel tor appellants, the declaration alleged that the 
pork was to be furnished to the plaintiff for supplies at 
Fort Ridgley in the Territory of Minnesota, which plaintiff 
had contracted to supply, which fact was well known to the 
detendant. In the case under consideration, neither the con- 
tract nor the declaration in any way indicate the intention 
of plaintiffs to export the timber, or the defendant to be- 
come liable for a breach of the guarantee at any place ex- 
cept Pensacola, where the sale and delivery took place. 

If the court was correct in sustaining the objection to the 
answer to the interrogatory addressed to Harrison, it was 
also right in sustaining the objection to the answer of Car- 
ter. The amount of allowance of £110 from the contract 
price in Liverpool, was in no sense evidence of the differ- 
ence in value of the timber as guaranteed in Pensacola, and 
its market value at Pensacola. ‘ 

There was no error upon the part of the court and the 
_ judgment is affirmed. 
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Bennett F. NEAL ET AL., APPELLANTS, vs. JOSEPH H., 
SPOONER, ET AL., APPELLEES. 


1. Under the plea of not guilty in ejectment speeial pleas under the 
statute of limitations should be struck out. *Evidence to prove 
adverse possession, or an adverse title, may be given under the 
general issue. P 

2. The record of a deed is not proper evidence, if objected to, without 
proof of an original duly executed. The original is not per se evi- 
dence, but its execution must be proved by evidence other than 
the certificate of proof or acknowledgment for record. 

3. A tax deed, purporting on its face to have been executed within five 
days after the sale by the collector. is void. 


4. At the trial and before a cause is submitted to the jury, the pro- 
ceedings may be amended by striking out the name of a plaintiff, 
and also by inserting the name of a next friend of a plaintiff who 
is shown to be a minor, under the sixth section of the Practice 
Act of 1861. 

5. The omission of a next friend to give a bond to secure the proceeds 
.of a judgment to be recovered cannot be assigned as error by the 
defendant on appeal. He is not injured or prejudiced, and it does 
not concern him. 


— 


o 


A judgment in ejectment in favor of the plaintiff should state the 
quantity of the estate recovered. This is required by the stat- 
ute of 1881; and a judgment which does not show what estate is 
recovered and to be delivered must be set aside aud a proper 
judgment entered by the court, conformable to the verdict. 


Appeal from the Circuit Court for Jackson county. 

This was an action of ejectment commenced October 24, 
1881, in the names of Joseph H. Spooner, Francis M. 
Spooner, Sarah J. Spooner and Mary E. Spooner, as plain- 
tiffs, against the appellants, Bennett F. and Benjamin H. 
Neal, in Jackson county. 

The defendants pleaded as follows : 

1. That they are not guilty. 

2. That they hold possession of the lands described by 








—— 
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virtue of a tax deed made to them on the 7th day of Octo- 
ber, 1872, they having purchased the same at a tax sale 
made on the 2d day of October, A. D. 1872, before 
the court-house door in Jackson county, by —-—— Revenue 
Collector in and for said county, and said deed was 
duly admitted to be recorded on the 4th day of June, A. 
D. 1875, in the record of deeds in and for said county, and 
defendants have been in the adverse possession of the same 
ever since under said deed. 

3. That they have held adverse possession of said lands 
for more than seven years before the commencement of 
said action. 

4. That since the purchase of said lands by defendants 
they have made valuable improvements upon the same to 
the value of $350.00, and have paid the taxes upon the 
same ever since, amounting to sixty dollars. 

5. The defendants for plea say, that they went into pos- 
session of said lands in good faith, believing that they had 
a good deed to the same by virtue of a purchase at a tax 
sale in 1872, and a deed made thereunder, and have re- 
mained in possession of them ever since, making valuable 
substantial improvements upon the same, amounting in the 
aggregate to at least $350.00, and paid taxes to the amount 
of sixty dollars, which they desire may be allowed them in 
the event a judgment for possession should be rendered 
against them. 

The plaintiffs joined issue on the first and fifth pleas, 
and moved to strike out the third and fourth pleas upon 
the ground, that the said third plea is of matter not ne- 
cessary to be specially pleaded, and that the fourth plea 
states nothing in defence of the action. The second and 
fifth pleas were demurred to us containing no ground of 
defence. 

The motion to strike out the third and fourth pleas was 
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granted. Plaintifts demurred to the second plea sustained, 
Demurrer to fifth plea overruled. 

Plaintiffs at the trial showed title by patent in Benja- 
min Spooner, who died about the close of the war leaving 
his widow, Mary E. Spooner, and the other plaintiffs, their 
children, in possession of the land. In 1868 they removed 
to Georgia, leaving a tenant in possession. It was shown that 
Sarah J. Spooner was a minor at the time the suit was 
brought, and at the time of the trial. 

Defendants offered in evidence a deed executed by the 
Clerk of the county, dated October 7, 1872, upon a sale by 
the Collector of Revenue, made October 7, 1872, (the date 
of the deed) for unpaid taxes, conveying the land to B. H. 
Neal. This was objected to, there being no proof of the ex- 
ecution of the deed, and the objection was sustained. 

Defendants then offered the record book of the county, 
containing a record of thedeed. This was objected to, the 
original deed being present and no proot offered of its due 
execution. The objection was sustained and detendants ex- 
cepted to the ruling. (The execution of this tax deed by 
the clerk was proved for record by one of the subscribing 
witnesses before the same clerk who executed it.) 

B. H. Neal testified that he had been in possession of 
the land ever since 1872, when he bought it, and that he 
had made improvements on it. Healsosays that he bought 
the land at the tax sale for Mrs. Spooner, in his own name, 
and so wrote toher. The improvements were worth 3350, 
for building, clearing and fencing. 

B. F. Neal testified that he also had been in possession 
since 1875, and had made improvements. 

There is no testimony in the record showing whether 
any portion of the lands were enclosed or cultivated, or in 
what manner it had been occupied. 

The jury, after being charged by the court, returned a 
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verdict for the plaintiffs, upon which judgment was ren- 
dered against defendants. A motion for a new trial hav- 
ing been denied the defendants appealed. 


D. L. Me Kinnon for Appellants. 
J. F. McClellan tor Appellees. 


Tue Cuter Justick delivered the opinion of the court. 


I. The appellants assign for error the ruling of the court 
in sustaining the plaintiff’s demurrer to the second plea, 
and in sustaining the plaintiffs’ motion to strike out the 
third and fourth pleas. 

Upon examination of the second plea it is at once per- 
ceived that it sets up a claim of title and possession under 
a tax deed executed five days after the tax sale, whereas the 
statute forbade the execution of the deed until one year 
after the sale. The deed was, therefore, void upon its face. 
Besides this. this plea in terms alleges possession by defend- 
ants from June 4, 1875, less than seven years before the com- 
mencement of this suit. The plea further fails to set up the 
facts constituting an adverse possession or claim. The ples 
was, therefore, bad in substance and in law. 

The third and fourth pleas were struck out, on motion, as 
being unnecessary and immaterial. If pleas of the statute 
of limitation or of adverse possession were proper, there is 
no fact alleged in these pleas which if proved would consti- 
tute a defence and they could not be sustained. They were 
properly struck out on motion. 

In Wade vs. Doyle, 17 Fla., 522, 531, it was decided that 
under the plea of not guilty in ejectment, evidence to prove 
adverse possession is admissible, and a special plea of the 
statute of limitations should nat be allowed and should be 
struck out. 
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[I. Error is assigned in that the court refused to admit 
the record of the tax deed in evidence without other 
This ruling was right upon several grounds. (1) No proot 
was offered in connection with the record to show the gen- 
uineness of the deed, the record under the statute not being 
per se evidence of its execution. Hogans vs. Carruth, 18 
Fla., 587. (2.) This deed was void upan its face as already 
stated, its execution, at its date, being forbidden by statute, 

III. Error is assigned in allowing appellees to amend 
their declaration by striking out the name of Mary E. 
Spooner, one of the plaintiffs, and in inserting after the 
name of Sarah E. Spooner, “ a minor who sues by her next 
friend, Joseph H. Spooner,” after the testimony was closed. 
- The record recites that after the testimony was closed 
plaintiff’s counsel moved to amend the declaration by strik- 
ing out the name of Mary E. Spooner as a plaintiff: also to 
insert after the name ot Sarah J. Spooner the words, ‘a 
minor who sues by her next friend, Joseph H. Spooner,” 
which motion was opposed by detendants’ attorney and was 
granted by the court, to which the defendants excepted. 

The act to amend the pleading and practice in the courts 
of this State, approved February 8, 1861, Chapter 1096, au- 
thorizes the Judge to exercise a large diseretion in allowing 
amendments to pleadings and proceedings ; and section 6 of 
that act (corresponding substantially to section 35 of the 
English Common Law Procedure Act of 1852) authorizes 
these amendments to be made by the Judge «t the tria/ and 
before verdict, when it shall appear that there has been a 
mis-joinder of plaintitts, or that some person or persons not 
joined as plaintiffs ought to have been so joined, and the de- 
fendant shall not at or before the time ot pleading have given 
notice that he objects thereto, if it shall appear to the Judge 
that the mis-joinder or non-joinder was not for the purpose 
of obtaining an undue advantage, &. Such amendments 


proot. 
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are discretionary. See Day’s Com. Law Pr., 4th Ed., 74, 
and decisions of the English courts cited under that section. 
In such cases this court will not interfere it the Judge do 
not plainly appear to have been wrong. Sainsbury vs. 
Matthews, 4 Meeson & Welsby, 347. And grave doubts ex- 
ist as to the right or duty of the court to interfere with the 
exercise by the Judge presiding at the trial of the discre- 
tionary power vested in him. Tennyson vs. O’Brien, 5 Ellis 
& B., 497; Milkin vs. Reed, 15 C. B., 192. 

There is no doubt that under the sixth section of the act 
of 1861 the Judge might, before the cause was submitted 
to the jury, as he did, allow the name of Mary E. Spooner 
to be struck out, as it appeared in evidence she had no title. 
‘Tt is equally clear that the name of the plaintiff, Sarah J. 
Spooner, she appearing to be a minor, might be struck out 
and again inserted “by her next friend” as a plaintiff. 
This was the eftect of the action of the court. The issues 
as to the title of the land were not aftected by the amend- 
ment allowed. 

Mary E. Spooner was the widow of the former owner un- 
der whom the other plaintiffs claim title. That she may 
be entitled to dower in the land does not invest her with a 
title or make her a necessary or proper party in ejectment:- 
The legal title was in the heirs at law. 

As to Sarah J. Spooner she was under the age of twenty- 
one years when the suit was brought and no next friend had 
been appointed, but a next friend was appointed by the ac 
tion of the court before the trial concluded and no motion 
had been made by defendants to set aside the proceedings 
or to dismiss the suit as to her. This was sufficient. 
Fitch vs. Fitch, 18 Wend., 513. 

[t is objected further that no bond had been given by the 
next friend as required by section 32, act of November 23, 
1828, conditioned to secure the money to be “ recovered to 











44 SUPREME COURT. 


Neal et al. v. Spooner et al.—Opinion of Court. 


the use of the infant.” The defendants, however, made no 
motion on account of the omission to give bond, and in- 
deed it was no concern of the defendants that a bond had 
not been given. The bond is required only for the protec- 
tion of the minor in the event of a recovery of money. 

IV. An error is assigned-in that the Judge added a qual- 
ification to an instruction prayed by the defendants, in other 
words, that the Judge refused to give it as requested. No 
objection or exception having been taken to this action of 
the Judge, it cannot be urged as error on appeal. Mein- 
hard vs. Lilienthal, 17 Fla., 501; Burroughs vs. State, id., 
643 ; So. Ex. Co. vs. VanMeter, id., 783 ; Stewart vs. Mills, 
18 Fla., 57; Wilson vs. Marks, id. 322. 

V. It is further assigned tor error that the court erred in 
not stating in the judgment the “quantity of the estate ” 
the plaintiffs had in hand. 

The judgment reads as follows: ‘“ Wherefore it is con- 
sidered by the court that the plaintiffs do recover of the 
said defendants the said lands in controversy, to wit :” (de- 
scribing the land) “and that a writ of possession do issue 
therefor; and that the plaintifts do recover of the said de- 
fendants the sum of one cent together with their costs,” &e. 

Section 2 of Chapter 3244, Laws of 1881, (McC’s. Dig., 
481,) requires that “ the jadgment awarding possession shall 
state the quanity of the estate and give description of the 
land recovered.” 

The judgment here fails to state the quantity of the es- 
tate, whether in fee or for a term, whether of the entire or 
an undivided interest, or otherwise showing by the judg- 
ment of the court what interest is recovered and to be de- 
livered. 

While we find no error in the record sufficient to require 
a new trial, yet because of the want of a proper judgment 
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as required by the statute, the judgment here entered must 
be set. aside. 

Therefore it is considered and adjudged that the final 
judgment rendered in this cause by the Circuit Court for 
the county of Jackson be vacated, and set aside, and the 
cause is remanded with directions that a proper judgment 
be entered in accordance with the verdict and pursuant to 
the statute. 





TuRNER HorNE, APPELLANT, Vs. CARTER’S ADMINISTRA- 
TORS, APPELLEES. 


1. Under the plea of not guilty in an action of ejectment, the de- 
fendant may prove an adverse possession. Chapter 3244, Laws 
of 1881, does not change the rule in this respect. It provides 
only that if the defendant wishes to deny possession of the prem- 
ises, or wishes to deny that he claims adversely to the plaintiff, 
or to his title, it must be done by special plea: 


a 


2. A plea claiming to be a plea ‘on equitable grounds,”’ but which 
sets up no fact upon which the defendant, if judgment was ob- 
tained against him, would be entitled to relief against it, may be 
stricken out on motion, or by sustaining a demurrer. 


aw 


. A plaintiff in ejectment is bound by the allegations in his declaration, 
and can recover possession of no greater quantity of land than 
he claims. He may, under certain circumstances, recover a lesser 
estate, interest or quantity, but never a greater. 


- 


. It is not error for the court to refuse to give an instruction to the 
jury, requested by defendant's attorney, as to the adverse pos. 
session claimed by the defendant, unless there is embodied in such 
request a submission to the jury as to the fact whether such ad 
verse possession had continued for the statutory period of seven 
years. 


qt 


. The appellant is responsible for the correctness of the record sent up 
to this court, When such record does not furnish the evidence 
or facts upon which alleged errors are based, this court will con- 
clude that the rulings of the court below were in conformity to 

the law. 
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6. There is no error in refusing to admit improper and hearsay evi 
dence ; but there is error in refusing to strike out such evidence- 
when the same has been improperly admitted. 


-) 


. An adverse possession may, after the lapse of the statutory period, 
confer a possessory title which is good even as agaipst the former 
owner. To constitute an adverse possession, it is not necessary 
that there shouid be a rightful title in the party setting up-the 
defence. The idea of right is excluded by the very fact of the 
defence. 

8. **A claim of title is efficacious as a ground of title by adverse pos- 
session: and neither a deed, nor any equivalent muniment ot 
title is necessary for that purpose, when there is an actual oceu- 
pation, with an oral claim of exclusive title, or other cireum- 
stances by which the absolnte owner is ordinarily distinguished 
from the naked possessor.” 


Appeal from the Circuit Court for Jackson county. 
The facts of the case are stated in the opinion. 


D. 1. McKinnon tor Appellant. 
J. F. McClellan for Appellees. 


Mr. Justice VANVALKENBURGH delivered the opinion 
of the court. 

This was an action of ejectment brought by James H. 
Richardson and Jacob H. Stephens, Administrators of the 
estate of Francis M. G. Carter, deceased, against Turner 
Horne. The declaration alleges that the defendant is in 
possession of a certain tract of land in the county of Jack- 
son, described as tollows: “The west half of southwest 
“quarter of section twenty-one, township five, range ten, 
“north and west, less five acres, including the Carter mill, 
“ containing about seventy-five acres.” The plaintifts claim 
title to the said lands and mesne damages to the amount ot 
one hundred dollars per year. 
The defendant plead as follows: 
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[. That he is not guilty. 

[I. That he has been in adverse possession of the lands 
described for more than seven years betore the commence- 
ment of this suit. 

III. For equitable plea, that this defendant is the son of 
one Toney Horne, who purchased the land in the declaration 
mentioned about ten or eleven years ago, and inasmuch as 
he was growing old and decrepit and unable to till the 
land, he induced this defendant, who was then living some 
distance from his said father, to break up his home, where 
he was doing very well, and come and accept as a gift from 
him the said land, where defendant could live and assist 
him in his declining years, he being now about seventy- 
nine or eighty years old; that detendant, eight or nine 
years ago accepted the gift of land trom his said father 
and immediately went into possession of said land and has 
remained continually in possession of it ever since, and has 
made some valuable, substantial improvements on the same, 
worth not less than two hundred dollars. But being igno- 
rant and illiterate he failed to take a deed from his father 
to the land, both of them supposing that it was unneces- 
sary, as defendant was in actual possession of the land, and 
that the verbal gift was_ sufficient; that although there 
was no stipulated price to be paid for the land, neverthe- 
less the defendant, in consequence of the gift, has given 
his said father more than the land would have brought at 
the time, and, indeed, considers that he has fully paid tor 
the same; that his said father was not in possession of said 
land at the time of the purchase of the same by the plain- 
tiffs under an execution against his said father. 

The plaintiffs joined issue as to the first plea ; moved to 
strike out the second plea, and demurred to the third plea. 
The court struck out the second plea, and sustained the 








48 SUPREME COURT. 





Horne v. Carter’s Adm’rs—Opinion of Court. 


demurrer to the third plea. The defendant duly excepted 
to such orders of the vourt. 

At the June term, A. D. 1882, the cause came on to be 
tried by a jury who rendered a verdict as follows: “ We, 
“the jury, find that the plaintifts have a fee simple title to 
“the west half of the southwest quarte* of section twenty- 
“one, township five, range ten, north and west, and assess 
“ the damages one cent.” Judgment was entered in favor 
of plaintitis in the language of the verdict. 

The attorney for the detendant moved for a new trial, 
which was denied by the court, and the defendant excepted 
to such ruling of the court. 

The defendant brings his appeal from this judgment and 
assigns the following errors : 

1. The court erred in granting the motion fo strike out the 
second plea and in sustaining demurrer to the third plea. 

2. The verdict ot the jury and the judgment of the court 
gave to the plaintifts tive acres more land than was claimed 
by the plaintiffs in their pleadings. 

3. In retusing to give special instructions one and four 
asked by the defendant. 

4. In overruling detendant’s objection to the introduction 
of the tax books of 1872 to prove that there was a war- 
rant and sale. 

5. In refusing to permit A. Merritt to answer the two 
last questions asked by defendant’s attorney. 

6. In overruling the objections of defendant’s counsel to 
the questions asked George A. Baltzell, a witness for 
plaintiffs, in rebuttal as to what Toney and B. Horne said. 

7. In refusing to rule out the evidefice of L. M. Gamble 
in rebuttal. | 

8. In refusing to permit defendant to introduce Toney 
Horne and Bynum Horne in rebuttal of G. A. Baltzell and 
L. M. Gamble. 
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9. In charging the law to the jury in the general charge 
in stating that there could be no adverse possession against 
him who held the legal written title, and that there “ could 
“be no title to land except by a written deed given by the 
“ party selling or giving to the party buying or accepting, 
“Bc.” 

10. In refusing to grant detendant’s motion for a new 
trial, and to give general charges of defendant as requested. 

The court granted the motion to strike out the second 
plea, and sustained the demurrer to the third plea. The 
statute as passed by the Legislature in 1881 (McC. Dig., 
481, §6,) reads as follows: “ The plea of not guilty in eject- 
“ment shall be held to admit the possession of the defend- 
“ant, or in case of an adverse claimant, the adverse claim 
“of the defendant. Should defendant wish to deny posses- 
“sion, or that he claims adversely, it shall be done by spe- 
“cial plea.” In this case the only plea necessary was that 
of not guilty. In actions of ejectment the question to be 
tried is that of title and right of possession, and the first 
plea of the defendant in this case put those questions. in 
issue. The evidence admitted on the trial was pointed to 
the very issues tried to be made by the second and third 
pleas of the defendant. The court did not err in striking 
out the second plea and in sustaining the demurrer to the 
third plea. In Wade et al. vs. Doyle, 17 Fla., 522, this 
court in its opinion says: “ Under the plea of not guilty, 
“evidence to prove adverse possession is admissible, though 
“the statute of limitation is not pleaded.” 94 U.8., 775. 
Special pleas of this character were not admissible at com- 
mor law, and the statute does not make them so. As re- 
marked by the Supreme Court of Pennsylvania, in Zeigler 
vs. Fisher, 3 Penn. State, 367, when treating of a like stat- 
ute to ours: “ The act declares that the plea in ejectment 
“shall be ‘not guilty, thereby reducing the issue to one 
4 
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“simple plea adapted to the trial of the merits with more 
* facility and certainty.” Weiskoph vs. Dibble, 18 Fla., 23. 
The statute of 1881 above cited does not change the law 
in this respect. It provides simply that if the defendant 
wishes to deny possession of the premises claimed by the 
plaintiff, or wishes to deny that he claims adversely to the 
plaintiff or his title it shall be done by special plea. 
Counsel for the defendant in his argument insists it was 
error in the court to sustain the demurrer to the third plea 
for the reason that it the plea was an improper one, it could 
not be reached by demurrer, but only on motion to strike 
out, and cites $72 of the pleading and practice act. Chap- 
ter 1096 Laws. It is immaterial whether such plea is 
struck out on motion or on demurrer. It is not what it 
purports to be, “a plea on equitable grounds.” It sets up 
no fact upon which the defendant, if judgment were ob- 
tained against him, would be entitled to relief against it. 
The second assigned error, that the judgment of the court 
gave to plaintiff more land than is claimed in the plead- 
ings, is well taken. The plaintiffs in, their declaration 
claim to recover “ the west half of southwest quarter of sec 
“tion twenty-one, township five, range ten, north and west, 
“Jess five acres including the Carter mill, containing about 
“75 acres.” The verdict of the jury is as follows: “ We, 
“ the jury, find that the plaintiffs have a fee simple title to 
“the west half of the southwest quarter of section twenty- 
“one, township five, range ten, north and west, and assess 
“the damages one cent.” The judgment as entered follows 
in the language of the verdict, and does not except from 
the effect of the judgment “ five acres including the Carter | 
mill.” 
There is here a variance between the declaration and the 
judgment, the judgment being fora greater quantity of land 
than is claimed in the declaration. It is a well settled rule 
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that a party is bound by the allegations in his declaration, 
and that he can recover no greater quantity, or a different 
estate from that which he has alleged in his declaration. 
The judgment must follow the complaint, and when that 
clearly states the interest or estate claimed by the plaintiff, 
he cannot recover a greater interest or estate. He may, un- 
der certain circumstances, recover a lesser estate, interest or 
quantity of land, but never a greater interest or a larger 
quantity.~ Ballance vs. Rankin, 12 IIl., 420; Winstanley 
vs. Meacham, 58 I[Il., 97; 3 Wait’s Actions and Defences, 
122: Tyler on Ejectment, 580, and cases cited. 

The third error assigned is in the courts refusing to charge 
the jury as asked for by defendant, as numbered one and 
\ four. The request so made by defendant of the court is as 
follows: ‘* One. If you believe from the evidence that the 
“defendant, Turner Horne, was in possession of the land, 
“holding adversely to Toney Horne, that is, was holding 
“possession of the land as his own, under a verbal gift 
“from Toney Horne, then it was not subject to the execu- 
“tion under which it was sold, and the plaintiffs cannot re- 
“cover it from him.” The court charged as requested ex- 
cept that it struck out the words, “ that is, was holding 
“possession of the Jand as his own under a verbal gift 
“from Toney Horne,” and by adding as a qualification 
these words: ‘such possession in ease of being supported 
“by deed or other colorable title was different from posses- 
“sion without color of title, in which latter case only the 
“lands actually occupied and enclosed are protected by 
“seven years’ possession.” 

The request on part of defendant, numbered four, was as 
follows: “If you believe from the evidence that Toney 
“Horne was not in possession of the land, and Turner 
“Horne held it adversely to him at the rendition of this 
“judgment in April, 1881, then the plaintiffs cannot re- 
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cover.” The court charged as requested, adding these 
words thereto: “That deed carried possession except against 
“actual adverse possession.” 

The statute of this State, Chapter 1869, Laws of 1872, 
§7, provides as follows: “ When it shall appear that there 
“ has been an actual, continued oecupation of premises un- 
“der a claim of title, exclusive of any other right, but 
“not founded upon a written instrument or a judgment or 
“decree, the premises so actually occupied, and no other, 
“shall be deemed to be held adversely.” And further to 
determine what premises shall be declared to have been so 
held adversely, the eighth section of the same act provides 
that: “For the purpose of constituting an adverse posses- 
“sion by a person claiming title, not founded upon a writ- 
“ten instrument, judgment or decree, land shail be deemed 
“to have been possessed and occupied in the following 
“eases only: First. Where it has been protected by a sub- 
“stantial enclosure; or second, where it has been usually 
“cultivated or improved.” 

The result of the action of the court was a refusal to 
give the charge as requested. Was the instruction correct 
as requested 2? We think not, because it would charge, 
that it Turner Horne was in possession, holding adversely 
to Toney Horne, and as his own property, it was not subject 
to the execution; whereas, the statute requires such ad- 
verse holding tor the period of seven years before the suit. 
The court, theretore, properly refused to give it. The 
change made in the instruction so asked to be given, male 
it the instruction of the court. Such addition made by the 
court was incorrect. in this, that it would exempt under 
claim of adverse possession only such lands as were occu- 
pied and enclosed, not such as were “ protected by a sub- 
+ stantial enclosure.” or “ when it had deen usually cultiva- 
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ted or improved.” The addition or qualification should 
have been in accordance with the law above cited. 

The request, numbered four, was in like manner refused, 
the court not giving it as requested. It was properly Te- 
tused because it instructed the jury that the plaintiff could 
not recover if Toney Horne was not in possession, and Turner 
Horne was in possession, holding adversely to Toney at the 
rendition of the judgment in 1881, though seven years of 
such adverse possession had not elapsed. The words added 
to the instruction by the court cannot be good ground of 
exception by the appellant. 

The fourth error assigned is in overruling defendant’s ob- 
jection to the introduction of the tax books of 1872. Itis 
questionable whether this proot was material, the tax deed 
having been given in evidence without objection, but if it 
was so material the tax book’s warrant, and the proot of 
sale under such warrant as embodied in the book, are not 
before this court. They are not in the record, nor in any 
manner made a part of it. The appellant is responsible 
for his record, and when such evidence is not properly 
furnished this court will conclude that the rulings of the 
court below are in conformity to the law. 

The fifth error assigned is in refusing to permit witness, 
A. Merritt, to answer the following questions, asked by the 
defendant’s attorney : 

Did you have any conversation with Turner Horne in 
1873 or 1874, about who the land in question belonged to ? 

Did you hear Toney Horne say in 1873 or 1874, whether 
or not he had given the land to defendant ? 

There was no error in the courts refusing to permit the 
witness to answer the questions, as asked by the defendant’s 
attorney. The answers would have been simply hearsay, 
were in no way proper to be given, and could not affect the 
title to the land. Facts showing the use and occupation of 
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the land by the possessor would be the best proof of actual 
possession. 

The sixth error assigned is in overruling objections of 
defendant’s attorney to questions asked George A. Balt- 
zell, witness for plaintiff, as follows: “State anything yqu 
“may have heard either Toney Horne or Bynum Horne say 
“about the defendant paying rent to Toney [lorne for the 
“land in question.” Defendant’s attorney objected to this 
answer on the grounds : 

First. It would be hearsay evidence. 

Second. No predicate was laid tor asking the question or 
contradicting Toney and Bynum Horne. 

Third. Because Turner Horne was not present at the 
time. 

The fact of the payment of rent by Turner Horne was 
competent to be proven in the usual way. No question as 
to such payment had been propounded by plaintiff's attor- 
ney to either Toney Horne or Bynum Horne, and no evi- 
dence had been introduced to that fact. Both Toney Horne 
and Bynum Horne had been introduced as witnesses and 
their evidence appears in the record. Toney Horne swears 
that he “* never rented it (the land) to defendant, nor has he 
“ever paid me rent for it.” Bynum Horne testified * that 
“the defendant had never paid Toney Horne any rent for 
“the land.” The attention of these witnesses, or either of 
them, was not called to any conversation had with George 
A. Baltzell or any other person at Carter's mill some time 
after the sale of the land in question. Previous to the ask- 
ing of the question to Baltzell by the plaintift’s attorney, 
Baltzell had testified “that he had a conversation with To- 
“ney Horne and Bynum Horne at what.is known as Car- 
“ter’s mill, some time after the sale of the land in question, 
“but Turner Horne, the defendant, was not present.” The 
evidence so offered and introduced by the plaintiffs’ attorney 
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was clearly incompetent under the rules of law and should 
have been excluded. If the object was to impeach the evi- 
dence of Toney and Bynum Horne, their attention should 
have been first called to the time and place of such conver- 
sation and the person or persons with whom it was had. 
As it was introduced it was simple hearsay evidence and 
could not in any event bind the defendant, Turner Horne, 
who was not present, either to assent or dissent trom the 
statement. 

The seventh error assigned is that the court refused to 
strike out the evidence of L. M. Gamble in rebuttal. Gam- 
ble testified that he had a conversation with Toney Horne 
in 1879, in which Toney spoke of the land in question as 
his, “and that somebody, I believe Mr. Carter, was trying 
“to take it away from him. Toney said Carter had a mort- 
“gage on the Carter mill tract, and might take that away, 
“buat he could not take away the land Turner lived on, 
“that he, Toney, had the deeds to that land and claimed it 
“as a homestead, and asked me if he could not homestead 
a.” 

Previous to this evidence of Gamble, the defendant proved 
ny Judge Baltzell, County Judge, that he made out an ex- 
emption homestead in Toney Horne’s name to the land in 
mn and gave them a certificate of it, before the sale on 

xecution against Toney Horne. It was also proved that the 


sale of said land upon execution against Toney Horne was 


forbidden by the attorney of Toney Horne, on the ground 
that it was his homestead, and that the same was recorded 
in the County Judge’s office as his homestead, and that a 
certificate from the County Judge to that effect was shown 
to the sheriff. The evidence of Gamble was improperly ad- 
mitted, being hearsay, and there was error in refusing to 
strike it out. 
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Turner Horne is in no manner connected with the con- 
versation with Toney Horne. 

It is unnecessary under the views expressed to vonsider 
the eighth ground of error. 

The ninth error assigned relates to the charge of the court 
“in stating that there could be no adverse possession against 
“him who held the legal written title, and that there could 
“be no title to land except by a written deed given by the 
“ party selling or giving to the party buying or accepting,” 
&e. . 

This charge is evidently erroneous. An adverse posses- 
sion may, after the lapse of the necessary time, confer a pos- 
sessory title, which is good even against the previous owner. 
To constitute an adverse possession it is not necessary that 
there should be a rightful title in the party setting ap the 
defence ; the idea of right is excluded by the very fact of the 
defence. In Tyler on Ejectment, page 887, it is said: “It 
is wholly immaterial whether the claim upon which an 
adverse possession is founded is made upon a valid or void 
instrument; nor indeed is it necessary, except in cases of 
constructive occupancy, that the claim should be founded 
upon any written instrument whatever. But the pr ssession 
must be under a claim of the entire title, and the same must 
be in open hostility to the true title.” _arpending vs. Ref’d 
Dutch Church, 16 Peters, 455 ; Humbert vs. Trinity Church, 
24 Wend., 587: Kent vs. Harcourt, 33 Barb., 491. 

A claim of title is efficacious as a ground of title by ad- 
verse possession, and neither a deed nor any equivalent 
munimeunt of title is necessary for that purpose, where there 
is an actual occupation, with an oral claim of exclusive title, 
or other circumstances ly which the absolute owner is ordi- 
narily distinguished from the naked possessor. 3 Waitt Ac- 
tions and Defences, 19; Sands vs. Hughes, 53 N. Y., 287; 
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Jackson ex dem. Young vs. Ellis & White, 13 John., 118 ; 
LaF rombois vs. Smith, 8 Cow., 589. 

The case of Comins vs. Comins, 21 Conn., 413, was, in 
some respects, like that under consideration. The plaintift 
claimed to recover possession of a barn yard and buildings 
thereon, claiming title as executor of Josiah Comins, who 
had formerly owned the premises. The defendant claimed 
that Josiah Comins, his father, had given the barn and yard 
to him, the defendant, to induce him to remain and not to 
remove out of the State. That he immediately took pos- 
session of the premises and used and occupied them as his 
own for a period of more than fifteen years, and claimed 
that such use was a bar to plaintiff’s recovery. The court 
in its opinion says: “It is the claim of title with which a 
“ nossession is accompanied, which shows that the possessor 
“oceupied the land as his own, and not as tenant, or recog- 
“nizing the title of another, and for that reason such posses- 
It would have been suffi- 
“ecient in this case for the defendant to show that he was in 


“ef MB s 
w “ we 


“sion is adverse. * 


“ possession of the premises for the period of fifteen years, 
“under such claim of title, or as his own, without adducing 
“any grant, or other color of title under which he el: timed 
“to hold. * * * * Weeannot perceive how an entry 
“and possession under a claim of title in himself by virtue 
“ofa void grant,” (under the Statute of Frauds of Connecticut) 
“ whether by parol or deed, is less adverse than if taken and 
“held without any color of title whatever ; there is the same 
“ nossession under a claim of title, and the same destitution 
“of a regular valid title in both cases.’ 

For the reasons assigned in this opinion the judgment 
must be reversed and a new trial awarded. 
Judgment reversed. 
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Hart’s Executor, PLAINTIFF IN Error, vs. CHANDLER H. 
SmitH, Derenpant In Error. 


' 1. The power of the court under the statute to allow amendments ap- 
plies to the amendment of a petition for the re-establishment of 
lost papers. 

2. After a cause isremanded by the Supreme Court to the Circuit Court 
for further proceedings, such court has power to admit amend- 
ments to be made to the pleadings and proceedings, unless the 
Supreme Court otherwise directs. 

3. When a party has by pleading waived an objection which might 
have been taken it is tov late after action of the court upon such 
pleading to withdraw it for the purpose of raising the objection 
so waived. 


4. An executor of an executor is the executor of the will of the first 
testator, unless he shall at the time of qualifying renounce and 
refuse to administer under the will of the first testator. 

5. After notice to the executor of an executor, of a petition praying 
the re-establishment of a lost writ of fi. fa. upon a judgment 
against the first exeeutor, the last executor cannot have the peti- 
tion dismissed on the ground that he has since the notice re- 
nounced administration under the will of the first testator. 


Writ of error to the Circuit Court for Leon county to 
which the case was transferred from Madison county. 

This was a proceeding commenced by petition under the 
provisions of an act relating to the re-establishment of lost 
papers, Chapter 3019, Laws of 1877, the object of which 
was to re-establish a writ of fieri facias issued upon a judg- 
ment in favor of respondent against Penelope Hart, Execu- 
trix, and Edwin A. Hart, Executor of the will of James 
L. Hart, deceased. The writ of jfieri facias was destroyed 
by tire before it was executed or satisfied. Notice of the 
application was served on “ Wilson C. McCall, executor of 
Penelope Hart deceased, and as such, executor of James L. 
Hart, deceased.” The petition did not show that either 
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Penelope or Edwin A. Hart was dead, and the court al- 
lowed petitioner to amend by averring that Penelope was 
dead, and by her last will and testament had appointed 
McCall her executor, and that McCall is executor of the 
estate of James L. Hart, deceased, by virtue of his appoint- 
ment as executor of the will of Penelope Hart. 

McCall admits that he is the executor of the will of Pen- 
elope, but denies that he has ever administered the goods, 
&c., of the estate of James L.. Hart, deceased, or ever inter- 
meddled therewith. He further, by an amended answer, re- 
iterates that he has never intermeddled with the goods, &c., 
of the estate of James L. Hart, deceased, or administered 
the same, and that he had filed in the Probate office a 
renunciation of any right and all intention to act or be- 
come the executor of the estate of James L. Hart, deceased. 
This renunciation appears to have been filed after the filing 
and notice of this petition. 

On the 17th of January, 1880, upon due notice and hear- 
ing, the court made an order re-establishing the writ of fi. 


and at June term, 1880, ot this court, the order was re- 
versed and the cause remanded tor further proceedings, 
upon the ground that it did not appear that Edwin A. Hart 
had died, and if living he was the surviving executor ot 
the will of James L. Hart,and McCall, as executor of the 
will of Penelope, was not charged with administration of 
the estate of James L. Hart. See Hart’s Executor vs. 
Smith, 17 Fla., 767. 

Upon the cause being remanded, upon due notice and 
hearing the court allowed petitioner to amend his petition 
by an averment that Penelope and Edwin A. Hart had 
both died, and Edwin <A. had died before the death of 
Penelope; that Penelope left her last will and testament 
appointing W. C. McCall as her executor, and that Penelope 
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was the only surviving heir and residuary legatee of James 
L. Hart, her husband, and that she left no children. 

September 6, 1880, McCall filed an amended answer 
affirming his previous answer and says “ that he has in no 
“ manner intermeddled with the estate of James L. Hart ; 
“that he has not administered the goods and chattels, lands 
“and credits thereof, and is not the executor of James L. 
“ Hart, deceased, and as the executor of Penelope Hart, de- 
“ ceased, has long since, before the making of said amend- 
“ ments, filed in the office of the County Judge of Madison 
“county, State of Florida, a renunciation renouncing all 
“right to act or become the executor of James L. Hart, de- 
“‘ ceased, which has been accepted and filed by the County 
“ Judge of said county of Madison.” 

Petitioner demurred to this answer on the ground that 
having been duly appointed and qualified as executor of 
the will of Penelope Hart, she being the sole surviving 
executrix of James LL. Hart, MeCall was precluded from 
renouncing administration of the estate of James L.: and 
that he could not so renounce after this proceeding had 
been commenced against him as such executor of the will 
of Penelope, he having entered upon administration as such 
executor. 

The court sustained the demurrer and, “ no further plead- 
ings being offered,” ordered that the copy of the execution 
annexed to the petition be estabiished “ against Wilson C. 
* McCall, as executor of Penelope Hart, and as such exee- 
“utor of James L. Hart, decexsed, and that the same be of 
* the same validity as the original.” 

This order is now brought up by writ of error for a re- 
view of the proceedings. 


~W. CL. McCall and -H..J. MeCall tor Piaintiff in Error. 


C.. W. Stevens for Defendant in Error. 
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Tue Curer Justice delivered the opinion of the court. 


Plaintiff in error contends that there was error in allow- 
ing the petitioner to amend his petition so as to show the 
death of Edwin A. Hart, after the return and entry of the 
mandate of the Supreme Court, “ there being no case in 
court.” 

The Supreme Court, it is observed, merely reversed the 
order of the Cireuit Court and remanded the cause for the 
further proceedings according to the law and _ practice. 
The defect appeared to be the want of a certain allegation 
in the petition. This court did no dismiss the petition 
nor order it tu be dismissed. The ease went back to stand 
as though no final order or judgment lad been entered, 
and the matter still pending on the prayer of the petition 
and tlie answer. 

After a cause is remanded to the inferior court, such 
court may receive additional pleadings or admit amend- 
ments to those already filed, even atter the Appellate 
Court has decided such pleas to be bad on demurrer, un- 
less the Appellat: Court otherwise directs. The Marine 
Ins. Co., vs. Hodgson, 6 Cranch, 206; The U.S. vs. Boyd, 
15 Peters, 187, 209. 

The amendment was as clearly within the power of the 
court as though the Circuit Court itself had held the pleading 
defective for want of a necessary allegation. The statute 
relates to amendments of “ defects in any proceeding in 
civil causes.” Act of February 8, 1861. 

The second error assigned is that the court refused to al- 
low an amended answer to be withdrawn for the purpose 
of moving to vacate an order allowing « rehearing and 
amendment of the petition. 

There is no substance in this suggestion. The respondent 
having waived objection to an amendment of the petition 
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by pleading to it should not trifle with the patience of the 
court by thus withdrawing his waiver. The court had the 
power to allow the amendment and properly exercised it. 

The third error alleged is the order sustaining petitioner’s 
demurrer to respondent’s amended answer. 

The answer demurred to averred that respondent had not 
intermeddled or administered the effects of the estate of 
James L. Hart, deceased, and was not his executor, and 
that * before the amendment,” he had, as the executor of 
Penelope Hart, deceased, filed in the Probate office a renun- 
ciation of all right to act or become the executor of said 
James L. Hart, deceased, which renunciation had been ac- 
cepted and filed by the County Judge. 

The rule as laid down in the books, ii the absence ol a 
statute changing it, is, that if there bea sole executor o! A., 
the executor of such executor is, to al! intents and purposes, 
the executor and representative of the first testator. 1 Wil- 
liams on Ex.,6 Am. Ed., 293, [254.] 

In Worth vs. MeAden,1 Dev. & Batt. Ey., 199, 209, it is 
said that “ where oue who is the sole executor of another, dies 
alter making a will and appointing executors, those so ap- 
pointed may accept the office of executor to their immedi- 
ate testator, aud renounce the office of executor to his testa- 
tor: but if they prove the will of their immediate testator 
generally, without such a renunciation, they become execu- 
tors also of the first testator.” 

It seems to be the uniform rule that so loug as the chain 
of representation remains unbroken by any intestacy, the 
ultimate executor is the representative of every preceding 
testator. 1 Wms. Ex., 294, [255.} 

McCall admits what is alleged in the petition that he was 
acting as executor of the will of Penelope Hart, deceased, at 
the time the notice was served upon him in this proceeding, 
and says that “ before making the amendment” he filed his 
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renunciation of the executorship under the will of James L. 
Hart, deceased. Whatever effect this renunciation may 
have, if any, toward relieving him of such administration, 
it is certain that when he qualified as executor under the 
will of Penelope Hart he became (not having renounced it at 
the time of so qualifying) the executor of the will of James 
L. Hart, and was such executor at the time of the inception 
of these proceedings. This was sufficient to authorize the 
court to act and to bind the estate by its judgment, and no 
act of the executor could divest the court of its power in the 
premises. 

The fourth error assigned is, that there was no evidence 
before the court showing that’Edwin A. and Penelope Hart 
were the executor and executrix of the will of James L. 
Hart, deceased. 

The first allegation in the petition is that petitioner had 
recovered a judgment against them as such executor and ex- 
ecutrix. We cannot conceive that it is necessary to prove 
here what must have been proved before the court when the 
judgment was rendered against them. 

All the facts necessary to warrant the order of the court 
re-establishing the execution are stated in the petition and 
proceedings before the court, and none of them are denied 
by the respondent, MeCall, who appeared, after due notice, 
at every sep in the case contesting and opposing the peti- 
tioner. He must be held to the ordinary rule, that what is 
not denied is admitted to be true. 

We find no error in the judgment of the Circuit Court, 

and it is aftirmed with costs. 











64 SUPREME COURT. 


Coffee v. Groover et al.—Syllabus. 


ANpDREW J. CoFFEE, PLAINTIFF IN Error, vs. JAMES M. 
(FROOVER BT AL., DEFENDANTS IN ERROR. 


1. A former adjudication of the cause of action is not proper ground of 
‘a motion to dismiss, but is matter of defence. 

2. In ejectment all matters of legal defence (excepting special denials of 
possession and denials of adverse claim under the statute) may 
be given in evidence under the plea of not guilty. Special pleas 
of matter affecting the legal title or in estoppel should be struck 
out. A judgment sustaining a demurrer to such pleas will not 
preclude proof at the trial of the facts pleaded. 

3. Grants of land by a government de facto of parts of «a disputed terri- 
tory in its possession are valid against the State which may be 
ultimately found to have the right, and the rights of the inhabi- 
tants to property acquired in good faith from the de fucto gov- 
ernment, are respected. Re-aflirming Groover vs. Coffee, 19 
Fla., 61. : 

4. When a doubtful or disputed boundary is settled by agreement be- 
tween States and duly ratified, such agreement does not operate 
retrospectively so as to disturb titles to property. 

5. When a deed does not locate the land described as being in a viven 
couuty or State. oral testimony is competent to identify the prem- 
ises as to location and boundaries. 

6. A certified copy of a willas *‘a true copy from the records of this 
oftice,”’ without any mention that the will had been duly proved 
or admitted to probate and containing no copy of the probate or 
record of the proper tribunal, is not legal evidence. 

7. When a jury brought into a court a verdict in ejectment, in favor of 
the plaintiffs generally and for damages, and, before the verdict 
is entered in the record, the court instructed them to bring in a 
verdict in the form required by law, and directed that a proper 
form be prepared, which being done the jury retired and brought 
in their verdict in legal form, signed by their foreman, upon 
which judgment is entered, there is no error in the proceedings. 
A jury may vary or correct a verdiet before they are discharged 
and before it is reeorded ; and a form of verdict’ prepared under 
the direction of the court, assented to by the jury, is sufficient. 


8. A suit in ejectment is brought by seven plaintiffs, brothers and sis- 


ters. and one of them before trial dies unmarried and no execu- 
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tor or administrator is appointed, the remaining co-plaintiffs and 
her mother being her heirs at law inheriting equally her undivided 
one-seventh of the land. The mother inheriting one-seventh of 
the share of the deceased, to wit: one forty-ninth, and she not 
being a party plaintiff, the right of action for such mother’s share 
does not survive to the ‘six brothers and sisters ; but the right of 
action for the entire residue of the land, to wit : forty-eight forty- 
ninths, does survive to the remaining plaintiffs, under the laws of 
this State and the rules of the Circuit Court. MeClellan’s Dig., 
829, Sec. 73: C. C. Rules, 87. 


Writ of Error to the Cireuit Court for Jelferson county, 
to which the ease was transferred from Madison county. 


The facts of the ease are stated in the opinion. 
Angus Paterson for Plaintiff in Error. 


In the year A. D. 1874 the plaintil? in error brought an 
action of ejeciment against Mary J. Groover as executrix of 
the last will and testament of Charles E. Groover, deceased, 
in Madison Cireuit Court ; the said case was, on the appli- 
cation of the said executrix, transferred to the United States 
Court at Tallahassee, and the verdict and judgment of that 
court was against her, and the said Andrew J. Coffee went 
into possession of the land in controversy under said judg- 
ment. 

And aiterwards, to wit: The defendants in error brought 
this suit in Madison Cireuit Court, being the heirs of 
Charles E. Groover, and the ease was transferred to Jeffer- 
son county and tried there at the Spring term of said court, 
A. D. 1883. To review that judgment this writ of error 
is sued out. 

The matter of the former trial was brought to the atten- 
tion of the court by a motion to dismiss, and also by a 
plea to the jurisdiction and res adjudicata, which were over. 
rnled on the ground that the executrix was not a party nor 
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privy with the heirs. We take the position that the exec- 
utrix is a privy, and that a suit by or against the executrix 
binds the heirs under our statute’ Thomp. Dig., page 203, 
Sec. 5; MeL. Dig., Sanchez’s Adm’rs vs. Hart, 17 Fla., 507; 
Thompson vs. Campbell, 6 Fla., 546; Yulee vs. Canova, 11 
Fla., 10, 56. 

And especially when the case was transferred to the Uni- 
ted States Court, because that court had jurisdiction of the 
whole matter, and the State court had no right to try it 
again. Evans & Blade vs. Percefull, 6 Ark., 424; Elliott 
vs. Piersall, 1 Peters, 340; 2 Peters, 169. 

A married woman cannot bring a suit at common law in 
her own right. The case should be dismissed. Smith vs. 
Smith, 18 Fla., 789 and 799. 

When the United States purchased Florida trom Spain 
she purchased all the territory of the Floridas; and the 
State of Georgia had no more right to take part of the ter- 
ritory than she would if it had been a part of the Spanish 
Dominion ; and all the territory to the established line be- 
longs to the United States, and the United States alone has 
the right to dispose o! lands, and a conveyance made by the 
United States is superior to all others. Thomp. Dig., 
Treaty with Spain; 1 Peters, 511; 7 Curtis, 686; Chis- 
holm vs. Coleman, 43 Ala., (New Series), 204. 

No statute of limitation will run against the government. 
Angell on Lim., Secs. 34 and 37; United States vs. Hoar, 
2 Mason, 312. 

The land in controversy is a part of Florida, proved by 
the plaintiff in error and admitted by the defendants. It 
has been conveyed by the United States, and a patent issued 


therefor, and the plaintiff in error has a perfect chain of 


titles from the United States, therefore the plaintiff in error 
has a superior title to all others. 
It is the right of nations to establish and fix their bound- 
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aries, and all citizens and subjects are bound thereby, and 
grants issued by these States must yield to the boundary 
thus fixed. This applies to the,States of this Union, with 
one exception, that is Congress must ratily it. Poole 
vs. Fieegu, 11 Peters, 185; Rhode Island vs. Massachusetts, 
12 Peters, 657; Gartice vs. Lee, 12 Peters, 511. 

The Whitner and Orr line has been established by the 
States of Georgia and Florida. Code of Georgia, pages 6 
and 7, Sections 17 and 21; MeC’s. Dig., page 952, Sections 
8 and 11. And the line has been ratified by Congress. See 
Act of Congress, 1872. 

The land in controversy is in Florida, aud has been con- 
veyed by the United States; therefore the plaintiff has a 
title superior to those claiming under Georgia grants, even 
if Georgia claims title from Indians. Angel on Lim., Sec. 
412; Johnson vs. MeIntosh, 8 Whea., 571. 

The evidence shows that the Georgia grants do not cover 
the land in controversy. 

The defendants in appeal claim Florida land and produce 
a grant, issued by the State of Georgia, to land that comes 
down to the Florida line, and they insist that the grant 
covers land over the MeNeil line, but the evidence of G. S. 
Lanier, County Surveyor, shows, and also the plats with 


_ the grants show, that it only covers land to the McNeil 


line, and does not come south of it. Brown vs. Huger, 21 
How., 305. 

The Georgia grants do not come further south than the Me- 
Neil line, and therefore do not include the land in contro- 
versy. 

And even if the grants covered the land the defendants 
fail to connect themselves in any way with them, for the 
deeds they produced do not show in what State the land 
described in them lies, and this defect cannot be cured by 
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parol testimony: hence the défendants are not entitled to 
recover. 

The will of Charles E. Groover shows that the executrix 
had power to act with reference to the land, and should not 
have been ruled out. A certified ¢opy under the seal 
was proper evidence. 

The suit did not survive to the other defendants at the 
suggestion of the death of Annie E. Groover, and her ad- 
ministrator should have been made a party. 

The verdict of the jury ought not to have bee: changed 
by counsel; he was only authorized to put it in lorm; he 
changed it, the whole to 48-49ths.- Profiatt on Jury Trials, 
Sees. 448 and 444; Patterson vs. United States, 2 Wheat., 
221. 

The grounds set forth in the motion for a new trial were 
suflicient, as they were nearly all the objections, and a new 
trial should have been granted. 


T. L. Clarke on same side. 


The first, second and third errors assigned may be con- 
sidered together, they being in substance: 

1. That the court erred in refusing to dismiss the action 
on motion of Coffee, the ground of that motion being that 
the matter had already been adjudicated in favor of Coffee 
by United States Court. 

2. That the Court erred in ruling that a judgment in U. 
S. Court against the executrix of Groover did not bind his 
heirs, and that the question may again be contested by the 
heirs. 

3. That the court erred in sustaining the demurrer of 
Groover et a/., to second and third pleas, and in overruling 
these pleas. 

The defence of res adjudicata was raised by ‘both the mo- 
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tion to dismiss and the second and third pleas, and it is 
now unnecessary to determine which was the proper way 
to make this defence. Both were determined adversely to 
Jolfee. 

In the case of Sanchez’s Administrators vs. Hart, 17 Fla., 
507, this court held “that an administrator or executor 
could maintain. in this State, ejectment upon the title of 
his intestate or testator. That this right followed necessa- 
rily from the duties imposed upon him and from the ex- 
press language of the statute defining his powers and rights.”’ 
To enable a plaintiff in ejectment to recover he must show 
a title at least superior to the title of his adversary. If an 
administrator or executor can maintain ejectment upon 
the title of his intestate or testator, there exists but the 
greater reason that he should be competent to defend such 
action by setting up the title of the deceased. His corre- 
sponding right and duty to defend would appear to be more 
especially imposed by the statute. Thestatute gives to the 
executor or administrator the possession of the lands of the 
deceased ; being so in possession, heis the party against whom 
the action should be brought. The summons in ejectment 
is “ issued to the person in possession, and to all persons 
claiming adversely or entitled to defend the possession of the 
property claimed.” Rules of Court in Common Law Ac- 
tions, 83. 

The possession of the administrator or executor is the 
possession of the heir. He is to all intents and purposes 
the tenant of the heir. The /is pendens is a notice to all 
parties claiming adversely to come in and defend, and 
Rules 84 and 85, following that just quoted, provide how 
they shall come in. It occurs to us that the rule referred 
to (83) was designed to meet just such cases as the one at 
bar. The suit was against the “ executrix in possession 
and all persons claiming adversely or entitled to defend the 
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possession of the property claimed.” The executrix ap- 
peared and removed the action by his petition to U.S. 
Court, when there was a trial and verdict and judgment 
for Coftee, under which he took possession of the premises, 
The defence of the executrix was the defence of the heirs 
and both are bound by the jadgment in that action. 

5. The fitth error assigned is -that the court erred in de- 
ciding that a grant issued by the State of Georgia to lands 
within the limits of the State of Florida, is superior to a 
grant issued by the United States Government to the same 
lands, and that the title of the party holding the Georgia 
grant is superior to the tithe of the party holding under 
the United States Government. 

It is admitted that the land in controversy is in Florida, 
and has always been in Florida. It was surveyed as 
Florida land by the United States Surveyors, and included 
in fractional section 29. This is shown by the testimony of 
Lanier, an old surveyor, who testifies that he traced the 
line only a few days before trial. Cotiee testifies * that hé 
came to Florida in 1839, and his brother then had this land 
in possession, and had cleared a part of it. That his 
brother had only a claim, the land not having been put on 
the market. That he, plaintiff in error, bought his broth- 
er’s claim.” This claim and possession go back prior to 
1859. Three years afterwards, in 1842, the grant of the 
State of Georgia issues to Groover. This is the first we 
hear of Groover having any claim. Coffee perfects his 
title as soon as the United States issues her patent to the 
State of Florida. This was in 1857. After reciting this, 
Coffee says: “ Mr. Chas. A. Groover had a clearing on part 
of the land in controversy and I had a part of the land in 
cultivation that was included in my deed and south of the 
Watson line, and as there was a dispute. between myself 
and Charles A. Groover about said land we agreed to let it 
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remain as it was till Congress should settle it.” The 
grants from the State of Georgia did not purport to convey 
to Groover any land south of the Florida line. Both plats 
show the southern boundary of these lots to be the Florida 
line. We must bear in mind that these grants state only 
the numbers of the lots and the quantity of land they con- 
tain without giving their extent east and west or north and 
south. Everitt P. Groover, one of the witnesses, gives the 
distance from their northern boundary to the Watson ‘line, 
but failing to give the extent east and west does not show 
that it is necessary to come below the McNeil line to get 
all the land the grants call for. Lanier, the County Surveyor 
of Madison county, says he has surveyed entirely around 
fractional section 29, and that it extends north to the “ Me- 
Neil line.” That while he did not survey the “ Watson 
line ” he crossed it and saw that it passed through a large 
swamp that extends almost as far north as the “ McNeil 
line.” When shown the Georgia plats he says “ they indi- 
cate no such swamp on their southern boundary. That he 
has been a deputy surveyor in Georgia and is acquainted 
with Georgia surveying, and that from an inspection of 
these plats he would say that these grants do not cover the 
‘land in controversy, because in Georgia the surveyors had 
to put down on their plats the face of the country, that is 
to mark the ponds, swamps, branches, &c. That these plats 
show no swamp on their south boundary, and if the grants 
come to the Watson line they would show the large 
swauip referred to.” 
3ut if the State of Georgia intended to grant as far-south 
as the Watson line the case then stands thus: Prior to 1839 
the Coffees came to Florida and took possession of the land 
as Florida territory, cleared and cultivated a portion of it. 
In 1842 the Groovers cover it with a Georgia grant. Cof- 
fee goes on and as soon as it is put in market gets the Uni- 
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ted States title to it. A dispute arises as to which State it 
is in and which has the better title. They agree to abide 
the action of Congress in the settlement of the line between 
the two States. When theline is finally located the land is 
clearly and certainly in Florida. The Groovers fail to keep 
faith and the legal contest commences. Now which has 
the better title, Coffee who first took possession and as soon 
as possible afterwards procured his title from the Genera! 
Government, which was the real owner, or Groover, who, 
after Coffee had taken possession and cleared and was cul- 
tivating a portion of the land, procures a grant from the 
State of Georgia, which State it is now admitted did not 
own the land? 

6. It is well settled that no person can by mere occupancy 
acquire title against the United States government. The 
State of Georgia certainly never had any rightful jurisdie- 
tion over this property. At best it was but a “ squatter.” 
The Coftees claimed and held possession ot the land at the 
time of and before the State of Georgia attempted to grant 
the land to James Groover. Coffee perfected his title from 
the United States government before the establishment of 
the Orr and “ Whitner line.’’ Had he attempted to oust 
Groover by obtaining a title from Florida after the estab- 
lishment of that line, then his action, to say the least of it, 
would have been inequitable. But both parties seeking to 
acquire the title to the land before the location and estab- 
lishment of the line, and each having obtained a title from 
their respective States, we submit that it makes a far difier- 
ent case. Coffee having had a prior possession, and having, 
before the fixing of the line, obtained a title from the State 
of Florida in which the real legal title was vested, has all 
the equities supported by the prior legal right and the legal 
title emanating from the General Government. 

7. Neither the deed from James Groover to Thomas A. 
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Groover, nor the deed from Thomas A. Groover to Charles 
A. Groover, show in what State the land they purport to 
convey is situated. The deeds appear to have been made 
in Georgia where the parties reside, the former locating the 
land in Lowndes county and the latter in Brooks county. 
Other States in the Union have counties bearing the same 
name, and as it nowhere appears that Brooks and Lowndes 
counties are the same county the location and description is 
indefinite, uncertain and insufficient. This deficiency 
should not have been supplied by parol testimony admitted 
against the objection of plaintill in error. 

8. The court refused to permit a certified copy of the 
will of Charles A. Groover to be read in evidence. The ob- 
jection to its introduction was that it was not propgrly cer- 
tified and did not appear to have been proved and admitted 
to probate in Florida. It is certified by the Ordinary of 
Brooks county, Georgia, as a copy from the records of his 
court, and has the seal of the court of Ordinary of Brooks 
county, Georgia, attached. This is sufficient to admit it as 
a record of a court of another State under our statute. 
MeL. Dig., 513, See. 2. 

The fact that the will is a record of the Court of Ordi- 
nary of Brooks county, Georgia, is conclusive of its probate 
in that court. No further proof is required to admit it to 
probate in Florida. MeL. Dig., 987, Sec. 8. 

Besides, if we apply the same doctrine to the will that the 
court has applied to.the deeds no probate in Florida could 
be necessary. The wiil was made November 27, 1865. 
The testimony shows that Charles A. Groover died about 
this time and long before the establishment of the “Orr and 
Whitner ” line. If Georgia could pass the land in Florida 
by her grants a probate of the will in her courts was cer- 
tainly competent to establish the validity of the will and 
pass the title to the devisees therein named. Under the 
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will the wife and executrix is a necessary party to this suit. 
She takes a child’s part mm the property in controversy. It 
appears from the pleadings that some of the children are yet 
minors. The will postpones the division of the property till 
the youngest child becomes of age or marries. The execu- 
trix is consequently still in possession of the estate, and as 
such could maintain ejectment. Sanchez’s Adm’rs vs. Hart, 
17 Fla., 507. 

Can the heirs sue till the administration is finished? Is 
not the right of action limited to executrix? If not, could 
both the executrix and the heirs prosecute separate suits for 
the property at one and the same time against Coffee? If 
we admit that either the heirs, or personal representatives 
of a deceased, may maintain ejectment upon his title, then 
certainly both may sue. And if the judgment in this cause 
is finally for Coftee the executrix may take her turn at him 
when he gets through with the heirs. 

9%. The action is for the recovery of the whole property 
and not for an undivided interest. Upon the suggestion of 
the death of Annie E. Groover the suit was revived against 
the objection of plaintiff in error in the names of all the 
surviving plaintiffs, and there was nothing in the pleadings 
or testimony concerning any undivided interest in the land. 
When the jury came into court they announced that they 
found for the plaintifts and assessed their damages at $500— 
a verdict for the whole and damages for the detention of 
the whole. The counsel put the verdict in form and in. 
serted forty-eight forty-ninths of the land, but kept all the 
$500 damages. 

10. The grounds set forth in the motion for a new trial 
cover all the errors assigned. And for the reasons herein- 
before set forth a new trial should have been granted by the 
court below. 
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Pasco & Palmer and C. W. Stevens for Defendant in 
Error. 


The defendants in appeal who were plaintiffs in the court 
below offer the following arguments against the positions 
taken by plaintiff in appeal in his citation of errors alleged 
by him to exist in the record of the judgment herein ren- 
dered in Jetterson Circuit Court. 

1, 2 and 3. The first three errors assigned relate to a de- 
fence set up against the action of ejectment instituted by 
defendants in appeal against plaintiff in appeal; that he 
had recovered possession of the lands in dispute in an ac- 
tion tried in the United States Circuit Court against Mrs. 
Groover as executrix or administratrix of Charles E. Groo- 
ver, throngh whom these defendants claim title as heirs. 
In the Cireuit Court this plea was demurred to and the de- 
murrer was sustained, and properly so. 

(a.) If the facts as set up in the plea were a good defence 
the plaintiff! in appeal could have availed himself of this 
defence under the plea of not guilty. 

b.) But they did not constitute a good defence, for it is 
well settled that a judgment against an administrator does 
not bind the heir. Freeman on Judg. $163; Bigelow on 
Est., 78, 79. 

4. Some of the parties claiming title to the land are mar- 
ried women and have sued in their own names, their hus- 
bands joining with them, which is in accordance with the 
rule at common law and consistent with the decisions of 
this court. Bacon’s Abr. Baron and Femme, 5005 1 Minor, 
347; Lignoski vs. Bruce, 8 Fla., 269. 

5 and 6. The questions covered by these alleged errors 
came before this court at the former appeal, and we do not 
propose to re-argue them unless the court so directs. 

7. We think that the deeds sufficiently show where the 
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lands are located. But evidence is surely admissible to 
identify and locate the land in all actions of ejectment. 2 
Green|. on Ev., $808; 1 Greenl. on Ev., $310, and note, Ho- 
gans vs. Carruth, 18 Fla., 587. 

8. The will was properly excluded. It was not probated, 
nor was it proved according to law. Stringer vs. Young, 
3 Peters., 336; McC. Dig., 987,$8; 2 Greenl. on Ev. §315. 

9. There was no variance between the verdict as origi- 
nally brought in and as afterwards returned by the jury 
and recorded, and if there were, the jury had the right to 
change it, if they thought it did not speak the truth, as 
long as the case remained in their hands. Hilliard on 
New Trials, 118, 121; Proffatt on Jury Trial, 456, 
457, 461, 463, and 464. The jury, under leave of the 
court and by consent of parties, separated late in the 
afternoon, after being charged by the court on the law 
ot the case. They were to re-assemble in the morning 
for deliberation and it was expressly agreed that if their 
verdict was not in form it should be amended under the in- 
structions of the court. Before deliberating in the morn- 
ing they again came into the court and were further charged. 
They returned to their room and found a verdict for plain- 
tiffs generally, and assessed damages at $500. Plaintiffs 
claimed 48 49ths of the land, and it only remained todescribe 
what they claimed and there was no conflict in the testi- 
mony on this point. One ot the joint owners had died after 
the last appeal had been decided. She owned an one-seventh 
interest in the land. All of this descended to her brothers 
and sisters, co-plaintiffs, six in number, except one-seventh 
(or one forty-ninth of the whole), which went to her mother 
who was not a party, leaving forty-eight forty-ninths in 
plaintiffs, which the jury found. No part of the damages 
belonged to the mother. The $500 was the amount found 
for plaintiffs and they did not change these figures. The 
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evidence would have supported a larger amount. Plain- 
tiffs’ attorneys wrote out a torm of verdict under the di- 
rection of the court. Detendant’s attorneys examined it 
and suggested no change, they only objected to it generally. 
The jury retired, filled out the form, signed it and brought 
it in as their verdict, and it was so recorded. It was in all 
respects such a verdict as they had a right to find and is 
supported by the evidence. 

10. The merits are the same as when the case was here 
before. They were then so strongly with the Groovers that 
this court reversed the former judgment. At the second 
trial the jury was charged in accordance with the law as 
laid down by this court and the result was in harmony 
with the former decision here made. 


Tue Cuter Justice delivered the opinion of the court. 


This was an action of ejectment brought by defendants 
in error to recover lands in Madison county, and tried in 
Jefferson on change of venue. A former trial resulted in 
a verdict for plaintiff in error, which was set aside on ap- 
peal by this court in June term, 1882. 19 Fla., 61. 

The second trial, in March, 1883, resulted in a verdict 
and judgment for the plaintitts below, defendants in error, 
and now the defendant below brings error. 

The present record brings up questions of pleading which 
were not before this court at the former hearing, the plain- 
tiff below having been the appellant. 

The errors assigned will be considered in their order: 

I. The frst is that the court refused to dismiss the cause 
on motion of defendant below, on the ground that the mat- 
ter had been adjudicated in the Cireuit Court of the United 
States in his favor. 

A former recovery relating to the same cause of action, 
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as between parties and privies, may be matter of defence 
as an estoppel, to be proved at the trial, but it is not good 
ground of a motion to dismiss, and the motion was prop- 
erly denied. 

II. The second assignment of error has no foundation in 
the record. We do not find that the court decided that a 
judgment as between the plaintiffs in error and the execu- 
trix does not bind the heirs of decedent. No such judg- 
ment was offered at the trial. 

Ill. The third assignment is that the court erred in sus- 
taining the demurrer to the pleas of res adjudicata. 

In ejectment all legal defences may be made under the 
plea of not guilty, and the special denials mentioned in 
the statute. McC. Dig., 481. Special pleas of matter 
affecting the legal title, or in estoppel, only encumber 
the record and tend to embarrassment. Wade vs. 
Doyle, 17 Fla., 522; Neal vs. Spooner, supra 38. They 
should be struck out by the court sua sponte, or on 
motion or on demurrer, because they are not proper pleas ; 
but a judgment sustaining a demurrer will not preclude 
proot on the trial of the facts so improperly pleaded. There 
was no error in the ruling. 

IV. The fourth ground of error is that two of the de- 
tendants are married women, and they cannot maintain a 
suit at law in their own right, nor their husbands in the 
right of their wives, independent of them. 

This assignment we do not think applicable to the case. 
The husbands and their wives are joined as plaintifts here 
in the right of their wives. This is the correct practice. 
Tyler on Kject., 169; 1 Chitty’s PL, 82. 

V. The fifth ground is “ because the court erred in de- 
“ciding that a grant issued by the State of Georgia, to 
“lands outside of the State ot Georgia, and within the 
“limits of the State of Florida, is superior to a grant is- 
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“sued by the United States (rovernment to the same lands, 
“and that parties holding the said lands in Florida by said 
“ Georgia grant, have superior title to one claiming under 
“the U.S. Government”: and the sixth ground is“ because 
“the court erred in deciding that a party holding land in 
“ Florida under a Georgja grant for a long time acquired a 
“title superior to that of the United States Government, 
“thereby deciding that the statutes of limitation could run 
“against the government.” 

We do not understand this to be the ruling of the court 
at the trial, in substance ur in effect. 

The testimony is substantially the same as that which 
was before the court upon the former trial. See 19 Fla., 
68, et sey. It shows that the boundary line between Geor- 
gia and the Territory, and the State of Florida, was uncer- 
tain and in dispute ; that in 1842 Georgia granted this land 
to James Groover, describing it as land in what was then Ir- 
win county, in Georgia ; that the survey and plat by which 
the grant was made were made in 1820 by the Surveyor- 
General of Georgia; that the State of Georgia, through 
all the departments of its government, and the local au- 
thorities of Irwin and other counties, which were created 
out of Irwin county, claimed and exercised control and ju- 
risdiction of the territory as far south as the line known 
as the Watson line, and the courts exercised’ jurisdiction, 
civil and criminal; conveyances ot land located there were 
recorded in Georgia; people living there were summoned 
as witnesses and jurors; the estates of people dying there 
were administered in the courts of Georgia; lands were 
surveyed, platted and granted by the authority of the gov- 
ernment of that State down to the time of the establish- 
ment and recognition of the “ Whitner and Orr” line by 
the States of Florida and Georgia, and by the Act of 
Congress of April 9, 1872. 
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James Groover, the grantee of Georgia, was in possession 
of the land under the grant of 1842 at that time, and he 
and his grantees and the plaintifts as heirs of such grantees 
remained in possession, improving and cultivating it, until 
they were dispossessed in 1876 by Coffee, against whom 
this suit is prosecuted. 

No detinitely marked boundar? line between Georgia 
and the Spanish province of Florida, or between Georgia 
and the Territory or State of Florida, bad ever been recog- 
nized by the respective governments until the Whitner and 
Orr line was recognized by Congress in 1872. The boun- 
dary was in doubt and in dispute up to that time when the 
Whitner and Orr survey, made under the authority of the 
respective States, was for the first time recognized, and 
grants made by Georgia down to the Watson line were also 
recognized. (We reter to the opinion of this court in Groo- 
ver vs. Coffee, 19 Fla. R., 61, 76, for a more detailed state- 
ment of the action of the respective State governments on 
the subject.) 

On the part of the defendant below, it was shown that 
the land in dispute was patented by the United States to the 
State ot Florida, July 6, 1857, under an act of Congress of 
September 28, 1850, as “swamp and overflowed land,” it 
being a part of fractional section twenty-nine, in township 
three, north, and range nine, east. On September 2, 1857, 
the Register of the Florida Land Office issued a certificate 
of purchase to McCall and Stripling, who assigned and con- 
veyed to A. J. Coffee November 12, 1858, and on the 12th 
September, 1874, the Trustees of the Internal [Improvement 
Fand of Florida executed a deed of the said section 29 to 
Cofttee. Coffee testifies that in 1839 his brother had a 

“claim on this land and cleared a part ot it before it came 
into market, and he bought his brother’s claim; that 
Charles A. Groover had a clearing also on it, north of the 
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Watson line, Coffee’s clearing being south of that line, and 
Coffee never took actual possession of the portion north of 
said line (which portion of section 29 is the territory in 
dispute) until after the act of Congress of 1872. The Groo. 
vers were (dispossessed in 1876 by Cofiee as appears by the 
testimony, and Coffee has been in possession since that 
time. 

There is nothing in this record nor in the history of the 
government of the Territory or the State of Florida show- 
ing that the authorities of the latter exercised any of the 
powers of government over this portion of section 29 lying 
north of the Watson line up to the time of the survey of 
the Whitner and Orr line, which was recognized and 
adopted as the boundary February 8, 1861, by the Legis- 
latures of Georgia and Florida, and recognized by Congress 
in 1872. 

The court and jury did not decide, as is assumed by plain- 
tiff in error, “ that a grant by Georgia of lands outside her 
territorial limits and within the State of Florida is superior 
to a grant by the United States government,” nor “ that the 
statute of limitations could run against the government.” 
What they did decide was that grants by a government de 
facto of parts of a disputed territory in its possession are 
valid against the State which had the right (12 Wheaton, 
600 ); and that whema territory is acquired by treaty, ces- 
sion or conquest, the rights of the inhabitants to property 
are respected and sacred. Rhode Island vs. Massachusetts, 
12 Peters, 657, 749; s. c., 4 How., 591, 639; U. S. vs. 
Clark, 8 Pet., 486, 445. And the principle applies to the 
States of this Union. Poole vs. Fleegler, 11 Pet., 185, 209. 
In the latier case the conrt says (p. 210): “Although, in the 
compact, Walker’s line is agreed to be in future the bound- 
ary between the two States, it is not so established as hav- 


ing been for the past the true and rightful boundary.” 
6 ; 
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We decided this to be the rule in the present case when 
it was before us on the former appeal, (19 Fla., swpra,) and 
the cause was tried the second time under the influence of 
the opinion and judgment of this court. We find no reason 
for modifying that judgment, and the error assigned is not a 
sustained. 

VI. The seventh error assigned is, that the court erred in 
admitting two deeds which do not show in what county or 
State the land described in them is situated, and it was im- 
proper to supply the deficiency by parol. 

In Atwater vs. Schenck, 9 Wis., 160, a deed was oftered 

which described the land but did not mention the county , 
or State. An offer was made to identify the land by a wit- 
ness and the court said “this was competent evidence.” 
To the same effect: Hogans vs. Carruth, 18 Fla., 587, 590; . 
Cutter vs. Carruthers, 48 Cal., 178, 184; 2 Greenl. Ev., 
$308. The oral testimony in this case clearly proved the 
identity of the premises and the boundaries, and this was 
competent evidence. The deeds in this case hardly required 
any such explanation by parol. 

VI. * The court erred in ruling out the last will and tes- 
tament of Charles E. Groover, refusing to allow it to be read 
in evidence.” . 

The paper offered was certitied by the Ordinary of Brooks 
county, Georgia, that the “ foregoing copy of the last will 
and testament of Charles A. Groover and codicil is a true 
copy from the records of this office.” There is no certified 
copy of any proceeding of any court showing that the will 
had been duly proved or recorded by authority of law. 
McC. Dig., 513, §2; id., 987, §8. It was not competent 
evidence. 2 Greenl. Ev., §§310, 315. 

VIII. The ninth error assigned is “ in permitting a va- 
riance between the verdict as brought in by the jury at first 
and that prepared by the attorneys for plaintiffs, the ver- 
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dict of the jury being for the plaintifts (defendants in error) 
and five hundred dollars damages, but the verdict as pre- 
pared by the attorneys being for forty-eight forty-ninths of 
the land and the same amount of damages.” 

The record shows that the jury brought in a verdict gen- 
erally for the plaintiffs and assessed the damages at $500, 
which was not entered in the record. The court then 
directed plaintifts’ attorney to prepare a verdict in proper 
form, and a verdict having been prepared was submitted to 
the jury with instructions from the court to retire and ex- 
amine the verdict as prepared, and if they found it to be 
their verdict to bring it in as such, and the jury then retired 
and returned it into court in writing. The jury found that 
the plaintitts were “ entitled to recover the interest claimed 
by them in the land in controversy, to wit: forty-eight 
forty-ninths” of the land, (describing it in full) “and the 
jury assess the plaintiffs’ damages at five hundred dollars.” 
This verdict was recorded and judgment entered upon it. 

It is evident that if the verdict as first handed to the 
court had been recorded and judgment entered upon it, 
there would have been error, as the verdict was not in com- 
pliance with the statute. It was within the power and it 
was the duty of the Judge before recording such verdict to 
recommit the matter to the jury and call their attention to 
the want of form and instruct them how to correct it. 
This was the eftect of the action of the court. In a similar 
case in Maryland, after the court had adjourned for the day 
the jury signed and sealed a verdict and delivered it to the 
clerk, and when called to the bar next morning, before the 
verdict was recorded, they were sent back to correct it, as it 
did not determine the issues joined in the cause to their full 
extent, and they found a new verdict which did. The court 
held that a judgment entered on the second verdict was cor- 
rect. Edlin vs. Thompson, 2 Har. & Gill., 31. The rule is 
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that a jury may vary the form er correct a verdict before they 
are discharged and before it is recorded. Where the court 
put a verdict into form and it is read to the jury and they 
assent, this is safficient. -Rapps vs. Parker, 4 Pick., 238 ; 
Osgood vs. McConnell, 32 [ll., 74; Wright vs. Phillips, 2 
Greene, 191; Burk vs. Comm., 5 J. T. Marsh., 675; Proffat 
on Jury Trials, Sees. 456, 461, and citations. 


IX. As to the verdict for the forty-eighth forty-ninths of 


the land. ‘Thesuit was commenced by seven plaintifts who 
were shown to be the children and heirs at law of Charles 
A. Groover, (to whom the land was conveyed by the 
grantee of the original patentee from the State of Georgia,) 
and who died in possession in 1866. Annie E. Groover, 
one of the plaintifis, died since this suit was commenced, 
leaving the six surviving plaintills and her mother as her 
heirs at law. It does not appear that she was married, or 
that there was an executor or administrator appointed. 
At her death her estate descended by our statute to her 
mother, brothers and sisters. McC. Dig., 468. Her in- 
terest in the property was one-seventh, and her mother in- 
herited one-seventh of one-seventh, to-wit: one forty-ninth, 
and the brothers and sisters six-sevenths, and thus they be- 
came the owners of forty-eight forty-ninths. 

Before the last trial the death of Annie E. Groover was 
suggested upon the record, and it. was ordered that the ac- 
tion proceed at the suit of the surviving plaintiffs. 

Section 42 of Chapter 1096, Laws of 1861, McC. Dig., 
829, Sec. 73, provides that if there be two or more plaintifis 
and one or more of them should die, if the cause of action 
survive to the surviving plaintifls, the action shal] not be 
thereby abated, but such death being suggested upon the 
record, the action shall proceed at the suit of the surviving 
plaintifts. 

Under this statate the suit was properly continued in 
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the names of the survivors, as their right of action to six- 
sevenths was not aflected by the death of the co-plaintift. 
At her death the legal title to six-sevenths of the one- 
seventh which had belonged to the deceased was vested, 
cum onere, in the survivors, and thus the entire right and 
title of the survivors, to-wit: forty-eight forty-ninths which 
had been involved in the issue, remained so. 

By rule 87, Circuit Court rules, * in ease of the death of 
one or more of several plaintifis in ejectment, where the 
right does not survive to the remaining plaintifls, the action 
may proceed at the suit of the surviving plaintiff for such 
share of the property as he claims,” or the legal representa- 
tive of the deceased may be made a co-plaintiff. 

Under this rule the right of the mother to the one forty- 
ninth not being involved in the issue, as she was not a 
party to the suit, of course had not survived to the re- 
maining plaintifts. 

The jury were clearly right in finding that the plaintifts 
were entitled to recover such interest in the land as was 
thus vested in them by law. 

As to the amount of the damages assessed, it is objected 
that the first verdict was for the plaintifis generally, and 
for the whole property and $500 damages, and when the 
verdict was put in form tor forty-eight forty-ninths the 
amount of damages was not also reduced. 

We see no substance in this objection. The jury in the 
first instance found that these plaintiffs had suffered dam- 
age to the amount named and upon examination of the 
testimony that amount is fully supported. The testimony 
is that a fair average rental for the tillable land, (about 
eighty acres,) was one dollar and seventy-five cents per acre, 
and that Cofiee had occupied it for about seven years. 
This testimony would sustain a much larger amount of 
damages in favor of these plaintiffs. 
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This answers the assignments of errors, as we under- 
stand them, and all the points made on the motion for a 
new trial. We find no error in the record and the judg- 
ment is affirmed. 





JostaH T. Watts, AppeLLAnt, vs. M. ENDEL eT AL., Ap- 
PELLEES. 


1. A defence on ‘‘equitable grounds’? may be interposed in eject- 
ment by plea under the practice act of 1861. Such facts may be 
pleaded as would entitle the defendant to an injunction against 
enforcing the judgment if he filed a bill alleging the same and 
prayed an injunction. 

2. A defence on equitable grounds in ejectment, the plea alleging that 
defendant was the owner of the property, and that plaintiff title, 
though a deed absolute in form, was executed as a security 
to the plaintiff for money and other advances by him to the de- 
fendant, is good ; and if proved will entitle the defendant to a 
verdict. Such deed is in law and equity a mortgage, and the 
remedy upon it is by foreclosure and sale for the amount secured. 


a 


. Evidence to show that a deed absolute is in equiiy a mortgage may 
be given by parol under a plea on equitable grounds under the 
statute. 

4. A mere extract from a record of a judgment is not evidence to 
prove a judgment. The whole record or an authenticated or 
proved copy is necessary. 

A judgment in proceedings for forcible entry an’ detainer, is not 
evidence in ejectment, either in bar of aright of recovery of the 
premises, or of mesne profits. 

6, A tax deed describing ‘‘ one house and lot in Gainesville ’’ is bad tor 

uncertainty. 


ot 


Appeal from the Circuit Court for Alachua county, Hon. 
James M. Baker, Judge of the fourth Circuit, presiding. 

Moses Endel and Marcus Endel brought their action of 
ejectment against appellant, to recover a lot in Gainesville, 
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claiming title. Walls pleaded not guilty, and also tendered 
and filed a ** plea on equitable grounds,” as follows: * 

That on the 28th day of July, 1876, he was the owner 
and possessed the lot described in the declaration; that 
desiring advances to carry on his planting and plantation 
business, he applied to and obtained advances from the 
plaintifis to carry on his planting operations, and that he 
agreed to secure the plaintiffs with said property; that 
thereupon he procured a paper to be drawn, which was an 
absolute deed in form; that he objected to giving such 
paper, and that Moses Endel told him and his wife that 
all they wanted was security, and that they would give to 
them a paper writing back, which they, the Endels, did 
under date of 29th July, 1876; that defendant has been in 
the possession and occupancy of said property, as the owner 
thereof; that at the time of making said deed he owed 
the Endels but a small amount, and the relation of debtor 
and creditor has always existed between them, and that if 
the Endels have any interest it is only a mortgage interest. 

For a second plea on equitable grounds, defendant says 
that he is in possession of said property, having been placed 
in possession by virtue of a bond or obligation for title 


_dated 29th July, 1876, and that no proceedings of any 


kind have been brought to cancel the bond or agreement 
to convey, and that no demand or notice of default has 
been made on him requiring payment. 

On motion these pleas were stricken out by the court on 
the ground that under such equitable pleas justice could 
not be done between the parties. On the trial the court ex- 
cluded testimony in support of such equitable defence. 

To maintain the suit plaintiffs introduced and proved a 
deed executed by Walls and wife, conveying to plaintiffs 
the property in question in fee, and showed the rental value. 
Deed was dated 28th July, 1876. 
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Defendant offered in evidence a paper dated 29th July, 
1876, executed by plaintiffs, by which they covenanted to 
convey to defendant the same property on payment to them 
by defendant of $1200 by the first day of December, 1877. 
Upon objection by plaintiffs, the court refused to admit the 
paper in evidence. 

Defendant offered the “ ju:lgment” in a proceeding tor 
torcible entry and detainer in favor of Walls against plain- 
tiffs rendered in April, 1881, for three hundred and ninety 
dollars damages beside costs which was recovered by Walls 
against plaintiffs for having unlawfully turned Walls out of 
possession and for detention. This was offered for the pur- 
pose of showing that the rents during the time of the un- 
lawful detention had been adjudicated and could not be 
recovered by plaintiffs against defendant. 

The “ judgment ” offered in evidence consisted apparently 
of the minutes of the Circuit Court, and not the whole re- 
cord or a copy of the whole record. 

The paper being objected to by plaintiffs was excluded by 
the court. 

Defendant offered in evidence a deed to Isaac Saunders 
executed by the County Clerk for unpaid taxes, dated 
April 30, 1877, conveying: “ oue house and lot in Gaines- 
ville,” assessed as the property of J. T. Walls for the taxes 
of 1875. This being objected to the court refused to 
receive it on the ground that the description was too indefi- 
nite to identify the property as the lot in question. 

The jury found for the plaintiffs, and judgment being en- 
tered ‘upon the verdict defendant appeals and assigns for 
error the ruling of the court in striking out the plea on 
equitable grounds and refusing to hear testimony in sup- 
port of it, the rejection of the record of judgment in the 
forcible entry and detainer case, and the tax deed. 



































JUNE TERM, 1883. 89 
Walls v. Endel et al.—Aigument of Counsel. 


E. C. F. Sanchez for Appellant. 
Finley & Hampton tor Appellees. ° 


The second ground of error assigned is, that the court be- 
low erred in striking out the equitable plea of defendant, 
“upon the ground that under such an equitable plea justice 
could not be done between the parties.” An equitable plea 
is not admissible in an action of ejectment. David Petty 
vs. George H. Mays, 19 Fla. 

The equitable plea offered by the defendant (Walls) sets 
up that the deed which was given by him to Endel & Son 
was intended asa mortgage. To admit sucha plea in an ac- 
tion of ejectment would produce such a multiplicity of 
issues of law and fact that justice could not be administered. 
The jury would have to determine the facts and cireum- 
stances, and the court would then have to adjudge whether 
upou such a state of facts the instrument was intended or 
not to be a mortgage. Such a plea would invite the viola- 
tion of a well established rule of evidence, viz: “* That parol 
evidence is inadmissible (in @ court of law especially) to vary 
the terms of a written instrument.” 

We do not controvert the position that the defendant 
might have gone into a court of chancery and prayed for 
the right to redeem as a mortgagor. But there, in order to 
get equity, he would have to do equity. Such would not 
be the case in an action of ejectment: The whole doctrine 
of declaring a deed absolute on its face to be a mortgage, is 
peculiarly and solely a matter of the jurisdiction of a court of 
equity, having its foundation in the idea of mistake or fraud, 
or some other equitable ground. Chaires vs. Brady, 10 Fla. 
R., p. 133. For the law holds parties to their written con- 
tracts, especially when the terms of the contract or instru- 
ment are plain and unambiguous. 
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In an action of ejectment an absolute deed, regular upon 
its face and properly executed, is admissib!e as evidence of 
title. To be construed as a mortgage would require that the 
deed be reformed. Buta court of law has neither the power 
nor process to reforma deed. It could not enforce the equit- 
able maxim which requires the party who asks equity to do 
equity. Hence the Judge of the court below, in striking 
said equitable plea, is sustained by the statute which pro- 
vides as follows, viz: ‘ In case it shall appear to the court 
or a Judge that any such equitable plea * * cannot be dealt 
with by a court of law, so as to do justice between the par- 
ties, it shall be lawful for such court or Judge to order the 
same to be struck out.” * * Sec. 64, McC. Dig., p. 827, 
and id., p. 826, Sec. 55. 

The plea of the general issue, or “ not guilty,” put in by 
the defendant, shall put in issue the title of said land in con- 
troversy. Id., See. 2, p. 481. Under the law and practice 
in Florida no plea is admissible in an action of ejectment 
but the general issue, except to deny the possession of de- 
fendant, as required by the act of February. Id., p. 481, 
Sec. 6. The statute of limitations and every other admissi- 
ble defence may be given in evidence under the general issue 
in ejectment. Wade vs. Doyle, 17 Fla. R., p. 522; Gale 
vs. Hines, 17 Fla., p. 773; H. H. Weiskoph vs. Abby J. 
Dibble, 18 Fla., pp. 24, 28. 

If then the defence attempted to be set up in the equit- 
able plea of the defendant, Walls, in the court below, could 
have been available by evidence under the general issue, 
(without doing injustice to the parties ina court of law,) 
even in that case the equitable plea would be stricken. 
Spratt vs. Price, 18 Fla. R., p. 289; Fla. Central R. R. Co. 
vs. H. Bisbee, 18 Fla., 61. All the issues of law and fact 
in regard to the title and the rents and profits may be tried 
in acourt ot law. Cavedo vs. Billings et a/., 18 Fla. R., 
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p. 261. -If the defence set up in the said equitable plea 
raises an issue of fact or of law in regard to the title and 
the rents and profits (which it certainly does) such issue 
may be tried at law, (16th Fla., 261,) and if it is available 
at law the plea will be stricken. 18 Fla., 289. 

Third. The third ground of error assigned by applicant’s 
counsel is, ‘“ because the court erred in allowing the plain- 
tifts below to introduce deed from Walls to them, though 
absolute on its face, when it was shown it was given to se- 
cure advances.” In the first place it is not true in fact that 
when this deed was offered in evidence by the plaintiffs “ it 
had been shown that it was given to secure advances.” 
This could not be true, for the deed is the first evidence in- 
troduced by the plaintiffs to establish their title. And if 
it could have been shown by the defendant that the deed 
was given to secure advances that would be nu reason why 
the deed should not go to the jury. If the deed is regular 
and absolute on its face,and pertinent to the issue, it should 
go to the jury, even though it could be shown by extrinsic 
evidence that it was given to secure advances, or impeached 
in some other way. Hogans vs. Carruth, 18 Fla., 587. 

Fourth. The fourth ground of error is, “that the court 
erred in refusing to allow R. F. Taylor, witness for plaintiff, 
to testify on cross as to whether or not it was intended fora 
deed, and the conditions under which it was made and exe- 
cuted. 

The record shows that the witness, Taylor, did fully tes- 
tify to the equitable grounds claimed by defendant, and that 
his testimony goesto refute the position assumed by defend- 
ant. It shows that the deed was intended to be what it 
purported to be, an absolute conveyance; that it was re- 
garded by the parties as such, and that Walls agreed to pay 
rent tor the premises; that the subsequent agreement in 
writing (which detendant in the record calls a defeasance, but 
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which is a bond for title,) was intended to be what it pur- 
ported to be, a bond for title, and not a defeasance; that it 
was not a simultaneous transaction with the deed from 
Walls, but made and executed the NEXT DAY AFTER THE DEED 
was delivered and recorded, and was a new contract. 

' But if these two instruments are taken together it would 
certainly seem that if the terms of the first contract did not 
express the intention of the parties, the second would. 
Will any court in the world allow parol evidence to vary 
the plain and unambiguous terms of both these contracts, 
and that, too, without any allegation or pretence of fraud or 
mistake ? 

The second instrument is not a defeasance, but is a bond 
Jor title; and a bond for title taken by Walls from the 
Endels implies and admits their title. The reasoning of 
Mr. Justice Westcott in delivering the opinion of this 
court in the cause of Mathews vs. Porter, 16 Fla., pp. 492-3, 
is very pertinent and conclusive on this point. 

The doctrine that a deed, absolute on its face, can be 
shown to be intended to operate as a mortgage by parol evi- 
dence is quite unsettled by the adjudications of the differ- 
ent States. 

We submit, however, that if parol evidence is ever ad- 
missible to vary or contravene the terms of a plain written 
instrument, it is not so admissible except in equity, and ‘not 
in action of ejectment. 

That parol evidence is “ not admissible to contradict or 
vary the terms of a valid written instrument,” this court says, 
“is well settled.” See Robinson vs. Barnett, 16 Fla., 602. 
There are thousands of authorities to sustain this propo- 
sition—it is too well settled to quote from them. If the 
contract is disp..':d, or the terms are uncertain, contempo- 
raneous facts and circumstances to throw light upon the 
disputed contract itself may be admitted, but here the 
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contract is plain, and without ambiguity, and no fraud or 
mistake set up or pretended. In Patchin vs. Pierce, 12 Wend., 
61, Chief-Justice Nelson remarked: “ An absolute deed 
may, in equity, be turned into a mortgage by parol proof, 
but that is on the assumption of fraud in the grantee, upon 
which ground theaction of the court is sustained. If there 
isa mistake in the mortgage as to the amount of indebt- 
edness of the mortgagor, the remedy in all cases of this 
kind is to be sought ina court of equity.” The same doc- 
trine is held in Bryant vs. Crosby, 36 Maine, 562, and in 
House vs. Russell, 36 Maine, 115. 

In Arkansas paroi evidence has been held admissible in 
equity. See Blakemore vs. Byrnside, 2 Eng., 505. But 
this was on the assumption of fraud. See Jordan vs. Fenno, 
Sth, 593. In Missouri an absolute deed cannot be shown 
to be a mortgage at law. See Hogel vs. Lindel, 10 Miss., 
483. In Maryland parol evidence is held inadmissible un- 
less in case of fraud, surprise or mistake. Watkins vs. 
Stockett, 6 Har. & John., 128. 

3ut in the case at bar the evidence produced by the de- 
fendant shows, both by the written instrument or bond, as 
well as by parol, that. there was no defence but a bona fide 
sale by Walls to the Endeis, and afterwards a bond for title, 
being two separate ard distinct transactions. 

The evidence shows that Walls owed the Endels but a 
small amount (less than $100) on account, and that the ad- 
ditional consideration for the deed was paid by the Endels 
to or for Walls, and that Walls recognized and admitted 
the sale by agreeing to pay rent, as testified to by witness 
Taylor. 

We beg again to refer to the case of Mathews vs. Porter, 
16 Fla., 466, et seq., where it is held that the clearest and 
strongest testimony is required to turn an absolute deed into 
a mortgage. Such is not the case, as shown by the record 
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in this case. The preponderance of even the paro] evidence 
shows that the deed was intended to be a deed absolute as 
it is written and executed. , 

As to the fifth error assigned, we reply that the record 
shows that the evidence had already been introduced by 
defendant in regard to the rent. The law is that “ where 
one party resorts to parol evidence to impeach an instru- 
ment, the adverse party may, of course, meet this by paro! 
evidence on his part.” Averill vs. Loucks, 6 Barb., p. 19, 
and 6 Duer., 203. 

In regard to the sixth error assigned, the answer to the 
fourth error is responsive. The witness Taylor, as the 
record shows, did fully testify as to the conduct of the par- 
ties and circumstances attending the execution of the papers. 

To the seventh error we reply that the agreement to 
convey or bond for title, unless it showed a defeasance, was 
not proper evidence in an action of ejectment. The instru- 
ment is a bond for title and necessarily admits the title 
in the Endels, and if admitted would not have helped the 
defendant. 

To the eighth error we reply that the defendant did tes- 
tify fully on the subject of the deed. But he is by law es- 
topped from denying the terms of the deed or its consider- 
ation. 10 Barber, 582, (Taylor vs. Baldwin,) and Patchin 
vs. Pierce, 12 Wend., 61; Shemerhorn vs. Banderheyden, 1 
Johnson, 139, 83d American Decisions, p. 304. Besides it 
was immaterial whether a consideration was ever paid or 
not so far as this case was concerned. It might be cause for 
action to recover the purchase money. 

9. The question contained in the ninth error is immate- 
rial. 

10. The matter contained in tenth error is immaterial 
and improper in an action of ejectment. 

The next error assigned is ‘‘ because the court erred in re- 
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fusing to allow defendant to introduce tax deed to Isaac 
Sanders, upon the ground that the description was insuffi- 
cient.” A description of the property in a deed cannot.be 
too minute and accurate. Indefiniteness in description 
avoids the sale, as in deed to lands sold for taxes. 4 Cruise, 
Digest, p. 221 ; 10 Gill and Johnson, p. 207. 

The description of the land in the tax deed referred to is 
“a house and lot in the town of Gainesville,” not giving 
the number of lot or streets, or boundaries, or any descrip- 
tion of the location, not even the county or State. A sher- 
iff’s deed, which describes the land as “all that plantation 
or tract of land lying in Sumter District,” is void for un- 
certainty, and neither the sheriff’s advertisement nor his 
oral testimony is admissible in evidence to show what land 
was meant to be conveyed. Broughton vs. Birchmore, 18 
Am. Decisions, p. 654, and 6 Am. Decisions, p. 666. 

Another fatal objection to the admission of this tax deed 
to Sanders is that Walls was estopped, either by a deed or 
mortgage to Endel, from setting up an outstanding title, he 
being Endel’s grantor under a warranty deed. Barber vs. 
Harris, 15 Wend., 615. 

In conclusion: This court ruled that “ where, upon a gen- 
eral view of the case, giving the appellant every fair con- 
struction of the facts in his favor, an application of the 
principles of law controlling the matters involved justifies 
the judgment, it must be affirmed_ Spratt vs. Price, 18 
Fla., 289. 


THE Cuter-J ustice delivered the opinion of the court. 


The first and material question in this case is whether in 
an action of ejectment a“ plea on equitable grounds ” is 
appropriate and should be allowed ; whether under the first 
equitable plea interposed in this case, viz: that the appar- 
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ent legal title of the plaintiff was a deed absolute in form, but 
in fact was executed to secure the indebtednesss of the 
grantor to the grantees, and was in equity a mortgage. 

Our statute enacts a recognized rule of equity, that all 
deeds of conveyance conveying or selling property lor the 
purpose or with the intention of securing the payment of 
money shall be deemed and held as mortgages and shall be 
subject to the same rules of foreclosure and the same regu- 
lations and restrictions as iow are or may hereafter be pre- 
scribed by law in re'ation to mortgages. Act January 30, 
1838. 

In 1853, Chapter 525, this was re-enacted with a further 
provision, that in no ease shall the right of possession of 
the property by the mortgagee be recognized in a court of 
justice until a due foreclosure according to the forms of law 
for the foreclosure of mortgages. MeC. Dig., 765. 

At common law the rule was well settled that in ejectment 
or any other form of action for the recovery of land it was 
incompetent to prove by parol that a deed of conveyance in 
fee was intended by the parties to be a mortgage or held as 
a security for money. Webb vs. Rice, 6 Hill, N. Y., 219. 
Though it might be shown by parol in equity. 4 Kent's 
Comm., 142, and authorities cited. . 

By section 69 of “ an act to amend the pleading and prac- 
tice in this State,” approved February 8, 1861, it was en- 
acted that the defendant in any cause in any court, in 
which if judgment were obtained he would be entitled to 
relief against such judgment on equitable grounds, might 


plead the tacts which entitle him to such relief by way of 


detence: Provided, Such plea shall begin with the words, 
“ for defence on equitable grounds,” or words to the like 


effect. 
Would the detendant, if he had not made such plea, and 
judgment had gone against him upon the issue of law, be 

















JUNE TERM, 1883. 97 


Walls v. Endel et al.—Opinion of Court. 


entitled upon the facts pleaded by him to relief against such 
judgment, by bill in equity and injunction ? 

In Petty vs. Mays, 19 Fla., 652, it is said that “an equi- 
table right which might be available in equity cannot avail 
the defendant in ejectment as against the legal title.”- The 
plea in that case was “ not guilty ” only. The question of 
pleading an equitable defence was not raised. What was said 
was in reference to the legal defence pleaded. 

This plea, though not artificially drawn, alleges that the 
plaintiffs’ right, though in form a deed absolute, yet that it 
was given as a security for indebtedness and advances to be 
made by plaintiffs to defendant to carry on his business, 
that he objected to it in that form, but was told by plain- 
tiffs that “all they wanted was security,” and would give 
defendant “a paper writing back, which tHey did” the 
next day, and defendants have remained in possession of 
the premises, and the plaintiffs have only a mortgage inter- 
est, if any, in the property, under the circumstances stated. 

[f these circumstances were alleged in a bill to enjoin the 
judgment mentioned and proved, such judgment certainly 
ought to be enjoined because the result of these facts is that 
the deed was given to secure the payment of money, and is 
therefore, by the rules of equity, only a mortgage, and the 
statute we have cited declares it to be a specific lien, and 
that the holder cannot have possession without due fore- 
closure, decree and sale; while the judgment at law would 
give possession without foreclosure and sale. 

A plainer case for equitable reiief can scarcely be imag- 
ined. If the plaintiff has only a specific lien on the prop- 
erty, though it is in germ a deed in fee, it is not only in- 
equitable but contrary to the plain words of the statute that 
he should obtain possession otherwise than by due foreclos- 
ure of the mortgage interest. 

Any faet which clearly proves it to be against conscience 


- 
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to execute a judgment at law, of which the complainant 
eould not have availed himself ina court of law, will induce 
a court of equity to enjoin the judgment. Marine Ins. Co. 
vs. Hodgson, 7 Cr., 8382; 1 Story’s Eq. Jur., §887. 

The Codes of New York, Wisconsin and other States 
allow equitable defences in suits elsewhere denominated 
remedies or actions at law, and they are held to include ac- 
tions of ejectment. Our statute allows the defence on 
equitable grounds in any cause, in any court, in which the 
defendant would be entitled to relief against the judgment 
if obtained at law. Neoessarily the courts to give effect to 
the statute must admit under the equitable plea such evi- 
dence as could be received to establish the facts if they 
were alleged ina bill in equity. In Despard vs. Walbridge, 
15 N. Y., 374, 378, the court say, “that since the enact- 
ment of the Code of Procedure a defendant may avail him- 
self of an equitable as wellas legal defence in all cases, what- 
ever may be the nature of the action, there would seem to 
be but little room for doubt,” citing Dobson vs. Pearce, 12 
N. Y., 156; Crary vs. Goodman, id., 266. “That a deed 
absolute on its face was intended as a mortgage, would, be- 
fore the Code, have been an equitable defence, because it 
could not have been proved at law. In order that it should 
now be made available in legal action, as provided by the 
Code, the evidence to establish it must be admitted in that 
elass of actions.” 

In Kent vs. Agard, 24 Wis., 378, it is said “ the plaintiff 
should have been ailowed to show by parol that the abso- 
lute deed was intended as a mere security and was conse- 
quently only a mortgage. That this may be done in some 


form of action is not contested. And I see no reason why. 
it may not be done in an action to recover the possession of 


real estate. When the factsare proved such deed isa mort- 
gage only, both in law and in equity. The rights of the 














‘WY LIBRARY 


8A 


= 


mrs 


UNIV. OF Mi! 











JUNE TERM, 1883. 99 








Walls v. Endel et al.—Opinion of Court. 








mortgager and mortgagee are precisely the same as though 
the defeasance were contained in the deed itself. The only 
difference is in the manner of proving the deteasance.” 
And see Murray vs. Walker, 31 N. Y., 399; Brick vs. 
Brick, 98 U.8., (8 Otto) 514. 

“The doctrine is that such evidence is not received to 
contradict an instrument of writing, but to prove an equity 
superior thereto.” Saunders vs. Stewart, 7 Nev., 200. 

There is no apparent difficulty in arriving at. the justice 
of the case by a trial of the facts under this plea in eject- 
ment, for if it be shown to the satisfaction of the jury that 
the deed was intended at the time it was executed to be a 
security for the payment of money due or to become due, 
or to secure advances to be made by the creditor, they must 
find for the defendant upon that deed ; and the creditor’s 
remedy must be to enforce his claim by a foreclosure of the 
lien. j 

We therefore conclude that the court erred in striking 
out the first “plea on equitable grounds.” The second 
equitable plea does not show a defence at law or in equity. 
[It does not allege performance. 

The appellant excepted to the ruling of the court in refus- 
ing to receive in evidence the “ judgment” of the Circuit 
Court in the torcible entry and detainer proceedings. The 
court committed no error in this ruling. The judgment in 
those proceedings does not conclude the parties in ejectment, 
either as to the title or the question of mesne profits as dam- 
ages. And it may be well to remark here that the “record” 
offered was not a complete record but only a portion of a 
record. It was not competent evidence. Stark and Wife 
vs. Billings, 15 Fla., 318; Greenl. Ev., §501, et seg. The 
whole record or an authenticated or sworn copy of the 
whole should be produced. The minutes or portion of the 
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record here produced do not show the subject matter of the 
suit. 

As to the rejection of the tax deed, whatever the object 
may have been in offering it, the court decided properly. 
It contained no description of any property which could be 
identified as the lot in question. 

It is unnecessary to notice in detail the numerous assign- 
ments of error. What has been said sufficiently covers the 
whole case. 

We suggest that the verdict in this record does not find 
what estate the plaintiff had in the premises. This is re- 
quired by the statute. Ch. 3244, Act Feb. 22, 1881; Me- 
Clellan’s Dig., 481. And the judgment must correspond 
with the verdict in this particular. Ib. 

Judgment reversed and new trial granted. 





Tue Crry or JACKSONVILLE, APPELLANT, vs. THE JTNA 
STEAM Fire Enetne Company, APPELLEES. 


1. Where the declaration sets up a cause of action enuring jointly to 
several parties, and it appears upon its face that only some of the 
joint contractors are plaintiffs, (no death or other fact showing 
survivorship of the right of action in the plaintiffs being set up,) 
it is a demurrable defect, and a demurrer of plaintiffs to defend- 
ants’ pleas in bar should be overruled, whether the pleas in bar 
set up a good defence or not. 

2. No obligation to pay the members of a volunteer association for the 
extinguishing of fires in a municipal corporation arises or is im- 
plied from the simple rendition of such service, and where they 
claim compensation the burden of proof is upon them to show a 
contract to that effect. 

The evidence in the record of this case is substantially as follows : 

The record of the city covering the matter of the compensation of the 
tna Steam Fire Engine Company clearly discloses a state of 
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facts and contract which admits a debt by the association to the 
corporation on the 10th of March, A. D. 1871, and provides for 
its satisfaction and payment by service to be rendered thereafter, 
upon terms to be thereafter agreed upon by the city and the com- 
pany. 

A person who was Mayor of the city in 1869, 1870, 1871, 1875 and dur- 
ing other years to 1881, swears that according to his recollection 
the city assumed the outstanding debt of the company, and took 
a mortgage on the engine to secure its repayment; that he was 
Mayor at the time the question of paying the companies came up ; 
that he introduced an ordinance allowing compensation, and that 
to the best of his recollection it was not passed. No ordinance 
or contract allowing compensation is shown by the records of the 
city. 

A person who was Clerk of the City Council during the years 1873, 1874 
and 1875 swears that during that time the city passed a resolution 
transferring the engine to the company, the amount due the com- 
pany under a contract previously made with them and to his term 
of oftice to be allowed as payment for the engine, in whole or in 
part, so far as it would go. This resolution, he swears, was lost 
while he was Clerk and before he recorded it. The contract, he 
swears, provided in terms that the city should pay to each of the 
fire companies twenty-five dollars for each hour they worked at a 
tire in the city: that he only remembers having seen and read it 
over; that he does not recollect its date, and that it was lost while 
he was Clerk : Held, That the finding of a referee awarding gam- 
ages at the rate of $25 per hour for services rendered from Feb- 
ruary 12, 1871, to and ineluding July, 1878, for the sum of 36,900, 
giving a eredit for the admitted debt of the company to the city 
of $3,500 on the 12th of March, 1871, is clearly contrary to the 
evidence, and the only consistent construction of the testimony 
of the Clerk, with the records of the city and the acts of the par- 
ties, is that the contract, to the existence of which he swears, bore 
date before the 12th of February, A. D. 1871, and was thus con- 
trolled by the terms of the subsequent contract of that date, and 
that such finding of the referee, being clearly contrary to the tes- 
timony, should be set aside and a new trial awarded. 


The facts of the case are stated in the opinion. 
Appeal from the Circuit Court for Duval county. 
This case was tried by Mr. Manuel C. Jordan, as referee. 
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The referee by whom the case was tried, finds: 

1. The contract was made; 2. That it was in the capacity 
of the city to make such a contract; 3. That the services 
rendered were worth the amount of judgment, after allow- 
ing the city the face of a note due from the appellee to the 
appellant, introduced in evidence. 

The appellants seeks to reverse said judgment upon the 
grounds: 

1. The appellee has not proven it is a corporation. 

We say the declaration did not allege it was a corpora- 
tion, nor was a demurrer interposed by appellant on that 
ground. But as the proof shows the appellant contracted 
with the appellee, whatever it may be, in the very same 
capacity in which it sued, the city is estopped from deny- 
ing the legal existence of the party with whom it made 
the contract, and is estopped from denying its capacity to 
sue for a breach of that contract, when an enforcement of 
that contract or of rights arising from it is sought. 61 
Ala., 241, and the cases therein cited; Angel & Ames on 
Corporations, §636; Eaton vs. Aspinwall, 19 New York, 
119. 

This in reply to the argument of counsel for appellant, 
that appellee failed to prove it wasa corporation. But sup- 
pose the appellee is only an association, or firm composed 
ot certain individuals; then the suggestion is made that 
all the joint contractors claiming by virtue of the contract, 
did not join in the suit. Wesubmit, the universal rule is 
the defendant thus sued must make such an objection “ in 
limine,” and can do it alone by plea in abatement. 10 
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Sergt. and Rawle, 257: Garnett vs. Tiffany, Wyman & Co., 
Minor, 167. 


2. The appellant says the contract declared on was “ultra 
vires.” 


This proposition raises the inquiry, can the city of Jack- 
sonville, organized under the general law of Municipal 
Incorporations, protect itself from fires. If so, then as pub- 
lic duties are commensurate with public powers, it is its duty 
to do so. 

Conferring the power on an officer to do such act creates 
a right in those for whose benefit the power was conferred, 
and they may insist on the execution of the power as a 
duty. Smith’s Commentaries on Statutes, 595 to 604; 9 
Porter’s Rep., 395; 19 Ala., 462. 

Section 15 of the incorporation act confers upon the city , 
the power specifically to do certain things, and then, “ and 
to do and perform all such act or acts as they shall deem 
necessary and best adapted to the improvement and general 
interest of the city or town.” Equivalent words in the 
the charter of Birmingham, Ala., “and to do every matter 
and thing which they may deem necessary for the good order 
and welfare of said city,” were construed by the Supreme 
Court of Alabama, in 63 Ala., 355, the court saying, “ good 
government and good order and welfare of a city imply 
much more than mere preservation of social order, sanitary 
regulations, and appliances for extinguishing fires * * * 
are certainly within the purview of good city government.” 
We do not wish to be understood as affirming that any 
specific grant of power is necessary to the performance of 
this very necessary police function. We hold it is inhernet 
in every city government, unless taken away by statute. 1 
Dillon Munic. Corp., §94; Robinson vs. City of St. Louis, 
28 Mo., 488. 

Thus the power and duty of a city to make such a con- 
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tract is established affirmatively by appellee. But there is 
no presumption of illegality, or abuse or excess of powers, 
attaching to the contract of a corporation ; “ prima facie,” 
they are valid, and the burthen of showing invalidity rests 
on those assailing them. Greene’s Brice’s Ultra Vires, 
39-32; 54 Ala., 75. 

But, says the appellant, conceding the powers of a city 
to make such a contract, the evidence thereof can only be 
tound according to the requirements of the by-laws, in the 
records of its proceedings. Anciently it was held that an 
action of assumpsit could not be maintained, because a cor- 
poration could not contract by parol. But this doctrine is 
obsolete. 45 Ala., 243; 46 Ala., 411. 

Unless restrained by legislative enactments to a specific 
mode, corporatiens may contract as a natural person. 62 
Ala., 389. 

Again, conceding the contract sued on was in contraven- 
tion of the by-laws, it is submitted, the forum in which 
this suit was held is not the court to enforce the by-laws 
of the corporation. The corporation had as much authority 
to make the contract as it had to make the by-laws. The 
text books and the adjudications settle this point against 
the appellants. Angel & Ames on Corporations, $362; 64 
Ala., 503. 

As to the facts found by the referee, this court in 14 Fla., 
466, says: “The report of the findings of fact by the 
referee, being in the nature of a special verdict, this court 
will not disturb such findings if supported by evidence, the 
referee being the judge of the weight of evidence, and cred- 
ibility of testimony.” 


Mr. Justick Westcott delivered the opinion of the 
court. ; 
_ This is action of assumpsit by some of the persons com- 
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posing the Association known as Aitna Steam Fire Engine 
Company against the City of Jacksonville, to recover for 
services rendered from February 12, A. D. 1871, to the 
first of August, A. D, 1878, by the persons composing the 
Aitna Steam Fire Engine Company, in extinguishing fires 
in the City of Jacksonville, under an alleged contract of 
the city to pay the company twenty-five dollars per hour 
for actual service rendered. 

The case was tried by a referee and the judgment of the 
Cireuit Court is based upon his findings. The judgment 
rendered was in the name of the Altna Steam Fire Com- 
pany, no mention of the persons composing the company 
being made in the judgment. The declaration like the 
judgment is entitled in the name of the A‘tna Steam Fire 
Engine Company, while the plaintiffs in the body of the 
declaration are alleged to be “ Charlie R. Bisbee,” twenty- 
one others who are named in the declaration, * and others,” 
who are associated together under the name of “ the A®tna 
Steam Fire Engine Company, tor the purpose of carrying 
on and conducting the, business of extinguishing fires in 
the City of Jacksonville and vicinity.” There is no allega- 
tion in the declaration that the company was a corporation, 
or that any of the “others” composing the company had 
died since the creation of the alleged contract or that they 
were in any manner disqualified to sue. Throughout the 
entire declaration the cause of action is alleged to have ac- 
erued to the “plaintiffs,” which as a matter of course 
means the persons constituting the association or company, 
and not the company distinct from the members composing 
it. 

To this declaration the city interposed five pleas which 
are stated by the attorneys for the city here to be substan- 
tially : 

First. That the plaintiffs were not incorporated. 
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Second. That the parties composing the company do not 
carry on the business of extinguishing fires as alleged, that 
they are members of a volunteer company, organized as a 
part of the fire department of the City of Jacksonville, 
under the ordinances of said city, and that the city “ never 
was indebted ” as alleged by plaintiffs. 

Third. That the city never promised, as alleged. 

Fourth. Is a plea of the general issue to the common 
counts. 

Fifth. Defendant plead, the city ordinances creating the 
fire department of the city, and in that connection set up 
the defence of ultra vires. 

Plaintiff demurred to defendants first and fifth pleas, 
and joined issue on the second, third and fourth pleas. The 
demurrer was sustained. After trial by the referee there 
was a finding upon the merits for the plaintiffs, awarding 
damages and costs. 

From this judgment the city appeals. 

We examine first the questions arising upon the demurrer 
to defendant’s first and fifth pleas. 

As we subsequently discuss and dispose of this case upon 
its merits, we deem it unnecessary here to consider the 
question of the legal sufficiency of these particular pleas, 
and will only discuss the demurrer in reference to its bear- 
ing upon plaintiffs’ declaration. 

The demurrer here is to defendant’s pleas in bar of the 
action. It reached the plaintiffs’ declaration, and whether 
the pleas were good or bad, if the declaration disclosed de- 
murrable defects the judgment upon the demurrer should 
have been tor the defendant, as even a bad or insufficient 
plea is a good answer toa bad declaration. Johnson vs. 
The Pen. and Per. R. R. Co., 16 Fla., 65'7. 


It is certainly unnecessary to refer to adjudicated cases to 
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sustain the proposition that a suit by the members of an 
unincorporated association should be brought in the name 
of all the individuals composing the company. Their re- 
lation is that of joint contractors. There are some cases of 
suits in a partnership name in which the courts declare 


‘that such a suit presents the case of misnomer of plaintiffs, 


and that the defect cannot be taken advantage of by a plea 
ot non est factum, or like plea, where the contract was in 
the name of the company, but that it must be taken ad- 
vantage of by a plea in abatement. Such is the case of 
Porter vs. Cresson, 10 Sergt. and Rawle, 358, cited, by the 
appellees here. The pleas there were non est factum and 
payment. Plaintiffs had declared on a note as given to 
Cresson, Wistar & Co., omitting the names of the members 
of the firm, and suit was brought in that name. On the 
trial it appeared that the company was composed of four 
persons, and the defendants requested the court to charge 
the jury that the plaintiffs were not entitled to recover be- 
cause all the parties plaintift were not named in the writ, 
but the court instructed that the defence was too late, and 
that the plaintiffs were entitled under the pleadings to a 
verdict. Upon error this judgment was sustained. Dun- 
can, J., for the court, says: “It is certainly true that in all 
legal proceedings the parties, plaintiffs and defendant, 
should be brought by name upon the record, and it is irreg- 
ular to bring an action for or against a company without 
naming all the parties. Yet, this is not error, for after a 
verdict a court will presume A B & Co. to be the real 
name of the party. There is a case decided, which I am 
not just able to lay my hands on, in which the widow 
Moler and her son was considered as the name and cogno- 
men of a party.” The court held that under the plea of 
non est factum the issue was not whether this was a bill 
given to a company, whose names were A B & Co., but 
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whether the defendant did not execute the deed to Cresson, 
Wistar & Co. The court treats the case as one of misno- 
mer of the plaintiff, and holds that it was to be taken ad- 
vantage of by a plea in abatement as it would be in a case 
where “ the plaintiff misnames himself.” So in the case of 
Salisbury et al., vs. Gillet ef al., 2 Scam., (Ill.,) 290. The 
action there was debt by “ Salisbury & Collins against Gil- 
lett & Avery.” The plea was nil debit. The proof was a 
note by “ Gillett & Avery” to “Salisbury & Collins,” and a 
judgment for the defendants was reversed upon error. The 
court remarks: “ The action is brought in the names of 
the payees, and if there is anything wrong, it must be in 
the Christian names of one or both of the plaintiffs. Such 
a mistake, however, can only be taken advantage of by 
plea in abatement.” Declarations in the firm name were 
sustained under statutes in Gordon & Washburn vs. Jenney 
& Co., in 1 Lowa, 182, and in Abernathy vs. Lattimore, 
Jenkins & Co., 19 Ohio, 288. As to suits of this character, 
see also the tollowing cases: Seely vs. Oschenck & Co., 1 


Pennington, N. J., 75; 3 Caines, 170; 2 Penn., (N. J.,) 


984; Tomlinson vs. Burke & Clarke, 5 Hal., (N. J.,) 295; 
Pate vs. Bacon & Co., 6 Munt., 219; Marshal vs. Hill & 
Henderson, 8 Yerg., 101. These cases present a variety of 
judicial opinion upon this subject, both interesting and in- 
structive, and the case in 10 Sergt. and Rawle, is relied upon 
by the appelleeas decisive of this case. Wedo not think, 
however, that this case or any of the others mentioned 
above are applicable to the pleadings here, and for that 
reason we will not attempt to frame a rule trom these in- 
consistent decisions. 

Upon the face of this declaration it appears that there is 
a joint obligation as to many persons, some of whom are 
named and others are simply described as “ others.” The 
ebligation is joint as to all of them, or the survivors of 
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them. It appears trom the declaration that there were 
others, joint contractors with the parties named when the 
contract was made; that these persons, whoever they are, 
had equal and like rights with the plaintiffs, and there is 
no allegation showing the names of the other parties or 
that they have since died, or in any other manner been de- 
prived of a right of action. This appearing upon the 
face of the declaration a plea in abatement is not neces- 
sary to raise the question of its sufficiency. It is unneces- 
sary for the defendant to show by plea in abatement, or in 
bar, a defect apparent upon the face of the declaration of 
plaintiffs. If it isa demurrable defect the plaintifis’ de- 
murrer to the defendant’s pleas to the action reaches it 
and the question here is, is this in law a goed declaration. 

The defect here is not a misnomer of parties, but a non- 


joinder of parties. The rule as to which, as stated by 


Chitty and uniformly sustained by the authorities, is that 
“in all cases of contracts if it appear upon the face of the 
pleadings that there are other obligees, covenantees or par- 
ties to the contract, who ought to be, but are not joined as 
plaintiffs in the action, it is fatal on demurrer or on mo- 
tion in arrest of judgment or in error, and if there be a le- 
gal ground for omitting to use the name of one or more of 
the parties as his death, &c., it is necessary to show such 
excuse for the non-joinder in the declaration.” 1 Chitty on 
Pl., 16; Amer. Ed., asterisk pages 15, 16. Parties in 
such a situation must join. “The question, who shall be 
plaintifis? the law settles for them in the construction of 
their contract.” See cases cited in 1 Chitty, same Ed., 
asterisk page 10, last portion of note y. 

The judgment therefore upon plaintiffs’ demurrer to de- 
fendant’s pleas should have been for the defendant, over- 
ruling the demurrer. For, as we have stated, even if all 
of the pleas were bad, a bad or insufficient plea is a good 
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answer to a bad or insufficient declaration. For this reason 
alone we cannot, in view of the law, affirm this judgment. 
Again, the judgment does not purport to be in the name of 
the parties composing the company who bring the suit, but 
in the name of the company itself. The precise effect of 
this it is unnecessary to determine. What has been said 
would dispose of this case upon grounds which are 
technical in the sense that the case would not be decided 
upon its merits. But upon repeated reviews of the testi- 
mony in this record we can find no sufficient proof to 
sustain this judgment in favor of this company or of a 
judgment in proper form in a suit brought in a proper man- 
ner, in favor of the parties composing the association. 

That the service was performed as charged for, we think 
the evidence establishes. It is shown that a small part of 
it was rendered outside of the city limits, but this is not 
embraced in the judgment. 

For the plaintiffs, the testimony is substantially as tol- 
lows: 

The first witness, J. J. Holland, swears that he was Fore- 
man of the Atna Steam Fire Company; that he was 
present at its organization ; proves the constitution and 
by-laws of the company, and the service rendered. The 
constitution shows that the company was organized Jan- 
uary 8, 1868, but does not show that the organization ex- 
pected compensation for their labor or service. 

Alfred W. Lawson swears that he was the engineer of 
the company ; that the engine was purchased by the com- 
pany from William Jeffreys & Son, of Pawtucket, R. L ; 
that the fire company “had a draft from the city for $2,000 
for the purpose of procuring an engine, in part payment, 
which draft was taken by Mr. Jeftreys ; that the draft was, 
by the City Council, drawn upon themselves, and payable 
upon demand ; that the city refused to pay the draft and it 
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was protested ; that the company at the same time paid Mr. 
Jeffreys $1,500 of its own money ; that a note was signed 
by Holland and M. L. Hartridge for $3,500 in place of the 
$2,000 note which (the note for $3,500) was taken up by the 
city, giving its note for that amount, the company giving 
the city a mortgage upon the engine for the amount of the 
note. 

W. H. Christy, for the plaintiffs, swears that he was for 
three successive years City Clerk of the City of Jackson- 
ville. The records of the city show these years to be 1873, 
1874 and 1875. He says: “ That during the time I was in 
office the City Council of the City of Jacksonville passed a 
resolution transferring the tna and other engines to the 
fire companies and the amounts due the fire companies, un- 
der a contract previously made with them and to my term 
of office, to be allowed to them as payment for the engines to 
the city in whole or in part so far as the same would go. 
That resolution was lost from the files of the office while I 
was Clerk and before it was recorded by me. I made dili- 
gent search for the same at the request of the members of 
the fire companies but could never find it. The contract I 
allude to was also lost. It was never recorded. I saw it in 
the office while I was Clerk. I made diligent search for the 
same, while I was Clerk, more than once, at the request of 
the fire companies but could never find it. The contract 
provided in terms that the City of Jacksonville should pay 
to each of the fire companies twenty-five dollars for every- 
hour they worked at a fire in the city. It was made be- 
tween the fire companies and the city. I don’t know what 
the date of the contract was. I only remember having seen 
it and reading it over.” _ 

James J. Holland swears that he was a member of the 

‘City Council of Jacksonville during the year 1875; that at 
that time the fire engines were levied upon by the United 
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States Marshal to satisty a debt against the city ; that the 
matter was referred to a special committee of the Council ; 
that the committee reported that the engines were not the 
property of the city, but belonged to the companies ; that 
upon this report and investigation the engines were released 
from the levy; that the judgments were against the city for 
fire apparatus, including these engines. 

Jerome C. Andren swears that he is Clerk of the City 
Council of Jacksonville, (date of examination August 5, 
1882,)and the custodian of the books and the records of the 
Council. He produces the books from April 24th, 1870, to 
December 21st, 1874, and trom Jannary 11th, 1875, to Aug- 
ust 28th, 1879, inclusive. Plaintiffs put in evidence pages 
210 to 215 of the record of the proceedings of the Council. 
It appears from this record that on the 3d of March, A. D. 
1871, a resolution was passed by the Council * that the dratt 
given the Friendship Fire Association for 32,000, and by 
them transferred to Mr. William Jeffreys in part payment 
for the Steam Fire Engine “tna, be taken in by thé Council 
and that another draft or drafts be issued in its place on such 
time and terms as inay be agreed upon by the Mayor and 
Financial Committee and Mr. Jeffreys.” In accordance with 
this resolution the Mayor and Finance Committee, on the 
15th of March, A. D. 1871, reported that they had met, con- 
sidered the matter and had made the following agreement: 
“The Steam Fire Engine Company Aétna gives the city 
their note for $3,550.70, payable twenty-five years after date 
or before, on the following conditions: Payment to be 
made wholly in work with the Steam Fire Engine A‘tna at 
fires upon such terms as may be agreed upon by the com- 
pany and the City Council, or in lawful money as said com- 


pany may desire, together with a mortgage on said Steam 


Fire Engine tna, for said amount of $3,550.70. The 
company reserving the right to use and control said engine 
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with all the apparatus belonging thereto at all fires in said 
city and at all other times in a proper manner and in accord- 
ance with the laws and ordinances of the city, the city to 
give Mr. Jeffreys her notes for $3,550.70, payable at the 
First National Bank of New York, as follows, to wit: 
$550.70, payable June 1, 1871; $500, payable September 1, 
1871; $500, payable January 1, 1872; $1,000, payable April 
1, 1872, and $1,000, payable January 1, 1873, all bearing in- 
terest at the rate of eight per cent.” Then follows a mort 
gage from the Steam Fire Engine Company tna to the 
City otf Jacksonville. This mortgage covers the engine and 
apparatus, the company reserving only the right to use and 
control said engine with all the apparatus belonging there- 
to at all fires that may occur in said city and at all other 
times in a proper manner, and in accordance with the laws 
and ordinances of the City of Jacksonville. The condition 
of the mortgage is, that if the said company shall and do 
well and truly pay or cause to be paid unto the City of 
Jacksonville the amount named in the note ($3,550.70) ac- 
cording to the terms and conditions thereof, then these pres- 
ents shall become void, &e. The note given by the com- 
pany was as lollows: 

*$3,550.70—Twenty-tive years alter date or before, for 
yalue received, the Steam Fire Engine Company A%tna 
promises to pay the City of Jacksonville, Florida, the sum 
of thirty-five hundred and fifty dollars and seventy one- 
hundredths, payment to be made partly or wholly in work 
with the Steam Fire Engine .#tna at fires, upon such terms 
as may be agreed upon by the company and the City Coun- 
ceil, or in lawful money, as said fire company may desire.” 

The report of the committee recommending this settle 
ment of the matters pending between the city and the com. 
pany was adopted, and a resolution was passed directing 
the Mayor and Clerk to exeeute the notes in accordance 

8 
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with the report. The resolution provided that “ these notes 
take the place of any and all drafts heretofore given to said 
Steam Fire Engine Company Attna or Friendship Fire As- 
sociation.” Here follow in the record some proceedings of 
the City Council in reference to the cancellation of bonds 
and coupons of the city. The record containing the pro- 
ceedings of the Council in reference to a suit by Jeffreys 
against the city follows next in the record. These proceed- 
ings narrate that the United States Marshal had consented 
to receive the amount of a judgment against the city and 
interest to January 1, 1876, $2,374.27 in city warrants, 
upon certain conditions. Further proceedings showing 
the appropriation ot $2,000 by the city to the same judg- 
ment are in evidence. With this the testimony of the 
plaintiffs concludes. 

Peter Jones, for the defence, is sworn. He says that he 
has resided in Jacksonville about fifteen years ; that he has 
held the position of Mayor of the city six times, first in 
1869, 1870, 1871, ‘and others” to 81; that he was Mayor 
in 1875 ; that according to his recollection the tna Steam 
Fire Engine Company had previously purchased the steam 
Fire Engine tna from Jeffreys & Co., of Pawtucket, Rhode 
Island ; that the city did not purchase the engine; that the 
company having purchased it had it in their possession, 
having paid part of the purchase money and gave some 
notes which were not paid at that time; that the City of 
Jacksonville assumed the outstanding debt of the company 
for the engine and took a mortgage on the engine as secu- 
rity. The mortgage before described is identified by this 
witness as the mortgage given. He says that it is his im- 
pression that the city paid the outstanding debt of the 
company ; that the company has always retained possession 
of the engine, and that so far as he knows “they have 
not repaid the city the debt paid by the city for them.” 





u—— 
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This witness swears that he was Mayor at the tiine 
the question came up as to paying “ the companies of the 
fire companies ” for. services to be rendered by them at 
tires; that he drew up and submitted to the City Council 
ot Jacksonville, as Mayor of said city, an ordinance after 
the ordinance of the city of Charleston, 8. C., applying to 
their fire department, allowing compensation of so much 
per hour while on actual duty at fires; that this ordinance 
was submitted to the Council by him as Mayor, and that 
to the best of his recollection it was not passed. He states 
that he cannot say that there was any action taken by the 
Council on the ordinance; that “it was too far back,” but 
that so tar as he can remember, and according to his re- 
membrance, no positive action was taken, and that to the 
best of his recollection he never signed such an ordinance. 

The printed book containing the ordinances of the city 
was admitted in evidence, which closed the evidence for 
the defence. 

The charges for services by the company and for which 
this suit is brought, commence February 12th, 1871, and 
extend through the years 1871, 1872, 1873, 1874, 1875, 
1876, 1877 and to July 28, 1878. The charge made in the 
bill of particulars is tor 276 hours actual labor at $25 per 
hour (36,900), and the city is credited with $3,550.70, the 
amount of the note of the company. The referee finds 
that the services were rendered as charged for; that for 
such labor and services the City of Jacksonville had agreed 
to pay the company a compensation of twenty-five dollars 
per hour for every hour of actual service rendered by them 
at fires; that such agreement was made previous to the 
rendition of any of the services set forth in the declaration ; 
that the company was justly indebted to the city in the 
sum of $3,550 for money advanced to, or loaned to said 
company to pay the amount due as balance of the purchase 
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money due William Jeffreys and found against the city for 
the sum of $4,405.22-100, and one hundred and twenty- 
two dollars costs. 

Upon this finding of the referee the judgment of the 
court was entered, a motion for new trial by the defendant 
having been previously denied by the referee. 

What is the rule of law to be applied to this evidence ? 

Looking at the testimony in this record, and especially 
to the ordinances of the city and the constitution of the as- 
sociation, it is appearent that the organizations or associa- 
tions, whose worthy and commendable purpose ‘is the pro- 
tection of property in Jacksonville from fire, are volunteer 
organizations, as distinct from organizations entitled to re- 
ceive compensation, either from the individual, in whose 
direct benefit the service results, or from the city, having 
power under the law of its organization to provide against 
destruction and loss incident to the ravages of fire. The 
service shown by this record was not distinctly for the city 
as a corporation, and while there may have been a duty ot 
some sort resting upon the city to provide means for extin- 
guishing and preventing fires, still the simple fact that A, 
B or C assisted in protecting or rescuing the property ot D, 
E or F from fire would not result, in the absence of an ex- 
press contract to that eflect, in any obligation of the city to 
pay any compensation to the party rendering the service, 
and unless the city promised expressly to pay for the ser- 
vice, it is no more liable than it would be for the construc- 
tion of gas pipes or the appliances incident to water supply 
furnished individua! residents within the limits of the mu- 
nicipal corporation. 

The question therefore as to the power of the city to 
make the contract claimed to exist in this case, and the 
other questions of like character which were discussed, do 
not arise unless such contract is shown to have been made at 
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the time alleged, and existed and continued as claimed by 
plaintiffs. 

No obligation to pay the members of a volunteer associ- 
ation for the extinguishment of fires in a municipal corpo- 
ration arises or is implied from the rendition of such ser- 
vice. The law of their organization, the ordinances of the 
city, and the cunstitution of the company, as shown by this 
record, is that their service is voluntary and without pay, 
and if they claim compensation the burden of proof is 
clearly upon them to satisfactorily show a contract to that 
effect. 

The finding of the referee here is that the services ren- 
dered by this company were rendered under a contract 
made with the city before February 12, 1871. 

As to the matter of the date of the alleged contract, the 
only witness who swears that any such contract existed, 
(and he says that it was lost while he was clerk,) says: “I 
don’t know what the date of the contract was; I only re- 
member having seen it and reading it over.” This witness 
was the Clerk of the Council for the years 1873, 1874 and 
1875. He swears simply that it was made previous to his 
term of office. There is, therefore, not a particle of evi- 
dence in this record showing the existence of any such 
eontract anterior to the 12th of February, 1871, as found 
by the referee. It is upon the testimony of this witness 
that this finding is for the most part based. 

As to the contract and its terms: The testimony of this 
witness is not to the effect that such a contract continued 
without modification or adjustment or settlement of ac- 
counts between the parties, from the 12th of February, 
1871, to July 28th, 1878, as found by the referee. This 
witness, as will be seen by reference to his testimony, as it 
appears in the previous portion of this opinion, says that 
during the time he was in office (1873, 1874, 1875) the city 
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“passed a resolution transferring the Aitua and other en- 
gines to the fire companies and the amounts due the fire 
companies under a contract previously made with them, 
and to my term of office, to be allowed to them as payment 
for the engines to the city, in whole or in part, so far as 
the same would go.” 

It may be remarked here that this resolution, which it 
was the duty of this witness, as clerk, to record and take 
care of, was (like the contract, to the reading and seeing of 
which he swears) not recorded, but according to his own 
testimony “was lost from the files of the office while I 
was clerk, and before it was recorded, and was never re- 
corded by me.” This witness says that there was some ar- 
rangement by which the sums due under this alleged con- 
tract were to be allowed as payment for the engines to the 
city, in whole or in part, so faras the same would go. Now, 
if there is one thing established by the evidence of both 
the plaintiffs and defendant, it is that the city did not own 
these engines, or claim to own them, at any time during 
the term of office of this witness, (1873, 1874 and 1875,) 
and the view that there were sums due the city in payment 
for engines, so far as it involves the idea of ownership by 
the city at any time, is negatived by the records of the 
council, by the acts of the company itself, and by the tes- 
timony of the person who was Mayor at the time the ques- 
tion of paying “the companies of the fire companies tor 
services to be rendered by them at fires ” came up. 

Again, as to the matter of this alleged contract anterior 
to the 12th of February, A. D. 1871: not only do the plain- 
tiffs fail to prove it by the records or files of the corpora- 
tion; not only is the existence of such a contract continu- 
ing from year to year inconsistent with the testimony of 
the person who was Mayor for the years 1869, 1870 and 
1871, the time during which he says the question as to 
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paying the fire companies came up, but it is inconsistent 
with the provisions of the contract of the 10th of March, 
1871, between the company and the city, which appears 
upon the records of the council,and which plaintifts, them- 
selves, here introduce in evidence. It appears that before 
March Ist, 1871, the city gave its draft to this company 
for $2,000, upon what account the record does not disclose, 
except that it was used in payment for the engine. For 
some reason, which this record does not disclose, the city 
failed to pay this draft, and it was protested in the hands 
of William Jefireys, who had received it of the company 
in part payment for their engine. On the 3d of March, 
1871, the council appointed a committee to take up this 
draft it had given the company, and substitute others. On 
the 15th of March, the committee reported that they had 
made an agreement, the terms of which were that “the Steam 
Fire Engine Company A2tna gives the city itsnote for $3,550.- 
70, payable twenty-five years after date or before, on the fol- 
lowing conditions: Payment to be made wholly in work with 
the Steam Fire Engine Aétna at fires upon such terms as may be 
agreed upon by the company and the City Council, (italics by 
the court) or in lawful money as said company may desire, 
together with a mortgage on said Steam Fire Engine Aitna 
for said amount of $3,550.70. The company reserving the 
right to use and control said engine with all the apparatus 
belonging thereto at ali fires in said city and at all other 
times in a proper manner and in accordance with the laws and 
ordinances of the, city.” (Italics by the court.) Such a mort- 
gage containing these recitals appears upon the records of 
the City Council, and the note given by the company, for a 
then admitted indebtedness by it to the city in the sum of 
$3,550.70, recites that payment of this sum is “to be made 
partly or wholly in work with the Steam Fire. Engine 
tna at fires upon such terms as may be agreed upon by the 
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company and the City Council, (italies by the court) or in 
lawful money as said fire company may desire,” and the 
note was payable “ twenty-five years after date or before.” 
This contract shows an admitted indebtedness of the com- 
pany to the city upon the 10th of March, A. D. 1871, and 
that the company was to pay it partly or wholly in work 
upon terms to be agreed upon by the parties. This con- 
tract, the existence of which is admitted, is plainly incon- 
sistent with the then existence of any antecedent contract to 
be binding upon the parties after the date of this mortgage. 
The compensation to be paid this company, and which was 
to be allowed only to the extent of its debt, was by this 
agreement to be fixed in future. The finding of the referee 


as to this contract is entirely negatived by this evidence of 


the plaintiffs, and even if it is admitted that there was such 
a contract as plaintiffs’ witness, Christy, describes, and 
which the referee found existed anterior to the date of this 
note and mortgage, such contract ceased to be eflective or 
of any force after the 10th of March, A. D. 1871, the date 
of the mortgage recognizing a then present indebtedness by 
the company to the city in the sum of $3,550.70-100, and 
providing a method of its payment within twenty-five years 
thereafter. Again this mortgage only reserves the right 
in the company to use and contro! the engine and apparatus 
at all fires that may occur in the city and at all other times 
in a proper manner “and in accordance with the laws and 
ordinances of the City of Jacksonville,” and the laws and 
ordinances of the city nowhere provide for the compensa- 
tion here claimed. They nowhere recognize the existence 
of fire companies, or a fire department entitled to compensa- 
tion for services rendered by them. Not only is this true, 
but the Mayor for the years 1869, 1870, 1871, 1875 “ and 
others to 1881,” swears in effect that to the best of his recol- 
lection there was no such contract and that a resolution 
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suggested or offered by him covering the subject was not 
passed. 

After repeated careful examinations of this record, the 
moral conviction left upon our minds is that the relations 
existing from March 10th, 1871, to the commencement of 
this suit, are fixed by the contract between the parties, dated 
March 10th, 1871. Under this the plaintiffs are entitled to 
compensation looking alone to the discharge of this debt. 
No existing contract is shown authorizing anything beyond 
an allowance upon their debt. Plaintiffs are, therefore, en- 
titled to no judgment against the defendant. Nor do we 
think that this conclusion is necessarily in conflict with 
the testimony of Christy in this case. He speaks of seeing 
a contract, but states that he does not remember its date. 
There may have been such a contract anterior to the 10th 
ot Mareh, A. D. 1871, when there was an adjustment of the 
matters between the company and the city, but after that 
it is clear that the relations of these parties are fixed by 
the contract of that date, which adjusts the then debt of 
the company to the city, and provides tor its payment. 
Any compensation to be allowed the company under it was 
to be subsequently agreed upon by the parties, and no com- 
pensation beyond the debt is authorized by or consistent 
with its terms or with the laws and ordinances of the city 
to which reference is therein made. We think a clear case 
is made for the defendant by this record. 

Judgment reversed, with directions as to proceedings 
upon the demurrer, and new trial awarded. 
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SINGER MANUFACTURING CoMPANY, APPELLANT, vs. L. W. 
Spratt anp J. C. Marcy, Jr., Justice or Peace, Ap- 
PELLEES. 


W. A. McLean, APPELLANT, vs. L. W. SPRATT ET AL., 
APPELLEES. 


A. B. CampBeLL, APPELLANT, vs. L. W. Spratt kT AL., 
APPELLEES. 
1. The dismissal of a rule to show cause why a writ of prohibition 


should not be granted is a final judgment upon the suggestion 
filed and the facts therein contained, from which an appeal lies. 

2. The power to issue the writ of prohibition as an original proceed- 
ing does not belong to the Circuit Courts, and can be issued by 
them only as ancillary to a jurisdiction already acquired. 


Appeal from the Circuit Court for Duval county. 
The facts of the case are stated in the opinion. 


G. Wheaton Deans tor Appellants. 
John T. & George U. Walker tor Appellees. 
Tue Curer-Justice delivered the opinion of the court. 


Each of these cases is based upon the same state of facts. 
They are appeals from the judgments of the Circuit Court 
discharging rules to show cause why writs of prohibition 
should not issue upon the suggestion of the appellant in 
each case, and dismissing the proceedings. 

The appellant in each case filed a suggestion in the Cir- 
cuit Court setting forth that L. W. Spratt had instituted 
suit before J. C. Marcy, Jr., a Justice of the Peace, against 
such defendant (appellant) in assumpsit, that the issue be- 
fore the Justice in each cause “ involved the right of pos- 
session and title to real estate, that exception and objection 
was then and there taken to the jurisdiction of the court 
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for the reason that the issue involved the right of posses- 
sion and title to real estate,” but the Justice overruled the 
objection and rendered judgment against the several appel- 
lants for a sum less than $100; that the Justice is about to 
issué execution upon such judgments for the collection 
thereof; wherefore it is prayed that the writ of prohibi- 
tion issue to stop the issuing of such execution. 

Upon the filing of the suggestion the court made a rule 
to show cause, and on the day appointed appellees appeared 
by attorney and moved to discharge the rule upon the in- 
sufficiency of the suggestion, which motion was granted 
and the rule dismissed. 

Appellees now move this court to dismiss the appeal on 
the ground that there is no final judgment, sentence or de- 
eree from which an appeal is authorized. 

The discharge of the rule to show cause is an end to the 
proceedings in the Circuit Court, and no further judgment 
or proceedings can be had in the cause on the part of the 
relator. As an original proceeding the filing of the sugges- 
tion and entry and service of the rule was the commence- 
ment of a suit. The discharge of the rule upon the merits 
of the suggestion was the final judgment of the court 
against the appellant. The motion to dismiss the appeal 
was, therefore, denied. 

Upon the submission of the appeals it is argued by ap- 
pellees that the Circuit Court has no jurisdiction to issue 
the writ of prohibition in these cases. 

The Constitution expressly gives to the Supreme Court 
original jurisdiction of the writ of prohibition. Art. VLI., 
Sec. 5. 

Section 8 of the same article gives to the Circuit Courts 
original jurisdiction in equity, and “in all cases at Jaw in 
which the demand or value of the property involved ex- 
ceeds one hundred dollars, and in all cases involving the 
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legality of any tax assessment, toll or municipal fine, and 
of the action of forcible entry and unlawful detainer, and of 
actions involving the title or right of possession of real 
estate. * * They shall have appellate jurisdiction of 
matters pertaining to the probate jurisdiction and the 
estates and interests of minors in the County 
Courts and of such other matters as may be provided by 
law, and final appellate jurisdiction in all civil cases aris- 
ing in the court of a Justice of the Peace, in which the 
amount or value of property involved is twenty-five dol- 
lars and upwards, and of misdemeanors tried belore any 
Justice’s or Mayor’s court. The Circuit Courts and Judges 
shall have power to issue writs of mandamus, injunction, 
quo warranto, certiorari, habeas corpus, and all writs proper 
and necessary to the complete exercise of their jurisdiction.” 

Here we have the jurisdiction of the Circuit Courts and 
of the Supreme Court sharply defined. The power to issue 
the writ of prohibition is in clear words given to the Su- 
preme Court as an original proceeding. The Constitution, 
enumerating what original writs may be issued, omits to 
name the writ of prohibition as within the power of the 
Circuit Courts and Judges, but expressly gives the power 
to issue this writ to the Supreme Court. 

The ancient maxim “ inclusio unius est exclusio alterius” 
is applicable. 

As a writ “ necessary to the complete exercise of their 
jurisdiction,” the Circuit Courts may issue a prohibition or 
any other appropriate writ to. protect its jurisdiction in 
any cause properly before it, but this is ancillary to a 
jurisdiction already acquired and not an original process 
by which to obtain jurisdiction. Nor isit within the power 
of the Legislature to enlarge the jurisdiction so strictly de- 
fined. . 

The reasoning of Chief-Justice Marshall in the leading 
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ease of Marbury vs. Madison, 1 Cranch., 137, 174, has great 
pertinency to the question here. It was urged before that 
court, that as the original grant of jurisdiction to the Su- 
preme and inferior courts is general, and the clause assign- 
ing original jurisdiction to the Supreme Court contains no 
negative or restrictive words, the power remains in the Le- 
gislature to assign original jurisdiction to that court in 
causes Other than those specified in the article. To this 
the court answers: “If it had been intended to leave it 
in the discretion of the Legislature to apportion the judi- 
cial power between the Supreme and inferior courts, aceord- 
ing to the will of that body, it would certainly have been 
useless to have proceeded further than to have defined the 
judicial power, and the tribunals in which it should be 
vested. * * * Tf Congress remains at liberty to give 
this court appellate jurisdiction, where the Constitution 
has declared their jurisdiction shall be original ; and origi- 
nal jurisdiction where the Constitution has declared it 
shall be appellate ; the distribution of jurisdiction, made in 
the Constitution, is form without substance. Affirmative 
words are often, in their operation, negative of other ob- 
jects than those affirmed; and in this case, a negative or 
exclusive sense must be given to them or they have no ope- 
ration at all. It cannot be presumed that any clause in the 
Constitution is intended to be without effect ; and therefore 
such a construction is inadmissible, unless the words re- 
quire it, * * * To enable this court then to issue a 
mandamus it must be shown to be an exercise of appellate 
jurisdiction, or to be necessary to enable them to exercise 
appellate jurisdiction.” 

The necessary conclusion in the cases at bar is that the 
Cireuit Courts and Judges have no constitutional power 
to issue the writ of prohibition as an original proceeding. 
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The result is that the Circuit Judge committed no error 
in dismissing the proceedings before him in these cases. 

We may remark that the suggestions of the appellants, 
tiled in the Circuit Court, entirely failed to show that the 
Justice acted without, or exceeded his jurisdiction in either 
of the causes before him. 

The judgment of the Circuit Court in each case is at- 
firmed. 





CrncINNATI BELOTE, APPELLANT, Vs. O’BRIAN’s ADMINIs- 
TRATOR, APPELLEE. 


1. A bill of particulars attached to the declaration in an action of as- 
sumpsit, although sworn to, is in no sense evidence in the cause, 
nor in any event can it be referred to, to supply a deficiency in 
the proof on the part of the plaintiff. Its sole object is toinform 
the defendant of the nature and character of the cause of action, 
and for what particular items it is brought. 


%. The effect of the exceptions to the general rule, as provided in Chap- 
ter 1983, Laws 1874, McC. Dig., 518, $24, is not to render a 
witness incompetent generally, but only incompetent to tes- 
tify upon certain specified subjects, namely: ‘transactions and 
communications,’*’ had with the deceased in his life time. Any 
party may testify to any fact pertinent to the issue, if it does not 
come within the exceptions as provided in and by the statute. 


Appeal from the Circuit Court for Duval county. 
The case was tried before Mr. T. A. McDonell, as Referee. 
The facts of the case are stated in the opinion. 


Rhydon M. Call tor Appellant. 


The court erred in striking out the testimony of the plain- 
tiff, Cincinnati Belote. 
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The statute under which this motion was made reads 
thus, ‘“ That no party to such action or proceeding * * * 
shall be examined as a witness in regard to any transaction 
or communication between such witness and the person at 
the time of such examination deceased, &c.”’ 

The detendant claims that the testimony of the plaintift 
was such testimony in regard to a transaction or communi- 
cation between herself and the deceased as is contemplated 
by Chapter 1983 of the laws of Florida. The inquiry 
then is, does this testimony fall within the meaning and 
intent of this statute ? 

Mrs. Belote testified that she made medicine similar to 
that furnished O’Brian, and was familiar with the ingredi- 
ents and costs of the same, and then testified to the value. 
The making and delivery of the medicine by Mrs. Belote, 
and the receipt and promise to pay for the same by O’Brian, 
having been established previously by the testimony of a 
third party, to wit: Charles Belote. 

In construing this statute, it is necessary tor us to arrive 
at a correct understanding of the intention and purpose of 
the Legislature in its passage. In arriving at this we are 
greatly assisted by the decision of this court in the case of 
Robinson vs. Dibble’s Adm’r., 17 Fla., 457. In that case 
in speaking of this statute, this court says: ‘“ The purpose 
of the statute was to enlarge, ot to restrict, the competency 
of the parties as witnesses. It made parties witnesses-in- 
chief in the cause, except as to certain matters therein 
mentioned.” These exceptions being the transactions and 
communications between the parties and the decedent. The 
court continues: ‘‘ The suppletory oath of the party to the 
elfect mentioned above we do not think makes him a wit- 
ness in regard to a transaction between himself and the de- 
ceased person within the meaning of the statute referred 
to. Its effect is to prohibit his being a witness-in-chief in 
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the cause as to such transaction, &e.””. We would not be 
allowed to establish by the party in interest that she had 
made the medicine, and had done other things for which 
compensation is sought, at the request of O’ Brian, and that 
he had received them and promised to pay tor the same. 
This would clearly be contrary to the statute and doing 
the very thing intended to be prevented by the statute. 
The intention of the statute, it is apparent, is to protect es- 
tates of deceased persons from fraudulent claims and pre- 
vent perjury. The claims would be sustained by the oath 
of the plaintiff alone, and detailing some conversation, or 
telling of some transaction between the decedent and the 
plaintiff, occurring in some obscure place or at some time 
when no one was present except the decedent, and the wit- 
ness. This statute was certainly not intended to exclude 
altogether a party in interest from being a witness in the 
ease, but only to prevent the party in interest from being a 
Witness-in-chiet to transactions and communications be- 
tween the decedent and the party. After the chief facts of 
the case have been established, the fact of the sale and de- 
livery and the promise to pay on the part of the deceased 
person, there remains only to prove the value of the goods 
so sold or of the work so done. How are we to prove this? 
There are two modes. If there is any one familiar with the 
goods sold or the work done and knows the value of the 
same, we may prove it by such person. If it is ordinary 
goods, &e., by a dealer in goods of that character or one 
familiar with work of the kind done. But in this case the 
only one knowing the ingredients of the medicines fur- 
nished O’ Brian is the plaintiff. She being the only one who 
knows the ingredients is the only one who can testify as to 
the value of the medicines furnished. If she was a mer- 
chant and kept her books herself, notwithstanding that 
O'Brian was dead, she could be introduced as a witness, 




















JUNE TERM, 1883. 129 


selote v. O'Brian’s Administrator—Argument of Counsel. 


identity her books, testify that the entries were made at the 
time they purported to have been made, and thus make 
her books evidence. It would be a hardship, indeed, if, 
alter full proof had been made of the manutacture, saie and 
delivery of the goods and a receipt and promise to pay, be- 
cause the value of the article was known only to the plain- 
tifl, and she did not keep a set of books, that she should be 
lett out entirely and not allowed to prove the value of the 
articles so proved to have been delivered and tor the work 
so proved to have been done and performed. And this was 
clearly not the intention of the Legislature in the passage 
of this act. Their intention, it is plainly apparent, is to 
prevent the party being a witness-in-chief to the transaction 
or communication, and thus close the door to fraud. But 
in cases where the only tact, such as the value, remains to 


_ be proven, I submit that in such cases the party in interest 


testifying would occupy the same position as the merchant 
making his suppletory oath in a case where the opposite 
party was deceased. There was considerable stress laid on 
the fact that the plainti!i’s testimony was necessary to the 
case in order to have a judgment rendered against the de- 
fendant; and being vitally important, she testified of a 
transaction between herself and the decedent. If the Legis- 
lature had intended to exelude a party altogether trom be- 
ing a witness In a case where the opposite party was de- 
ceased the words of the statute would’ have been entirely 
ditterent. And if the testimony was not material it would 
be snbjeet to objection on another ground. It would seem 
that this court meets any such objection to the testimony 
by their decision in the ease of Robinson vs. Dibble’s Ad- 
ministrator referred to above, when they declare the party 
capable of taking «he suppletory oath. 

Again in the case under eonsideration, the plaintiff said 
not one word of any transaction 0+ communication between 

9 
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herself and the deceased, John M. O'Brian. She being 


present and hearing the testimony of Charles Belote, and 
being familiar with the ingredients composing the medi- 
cines, &e., testified in the vase as any one could who hear- 
ing the testimony of Charles Belote, and from his testi- 
mony knowing the medicine, was able to tell of what in- 
gredients it was composed and of their value. Also of the 
value ot the sewing of an ordinary man. Taking this view 
the plaintift did not testify of or concerning any transac- 
tion or communication between herself and the deceased 
whatever, but simply of the value of certain articles proven 
te have been delivered, with which she was familiar. In 
this view of the matter I submit that the testimony of the 
plaintiff should not have been stricken out and that the 
court committed error in striking the same. 

In regard to the other errors assignel they all depend 
upou the decision of the second assignment, and it would 
be needlessly cousuming the time of this court to consider 
them. 


Janes L. Harn tor Appellee. 


The testimony of the plaintiil, together with that of her 
30n, Charles Belote, was the only testimony introduced in 
her behalf at the trial. The testimony of Charles Belote 
was not conclusive or tended in any way to establish a sin- 
gle allegation contained in the declaration, and unassisted 
by that of the plaintiff would have been wholly insufficient 
to support a jadgment in her favor. He expressly says that 
he does not know what the goods alleged to have been fur- 
nished ‘to the defendant were worth, nor was he able to tes- 


tify as.to the value of plaintiff’s services alleged to have 
been performed. This of itself would unqnestionably show 
the materiality «5 the plaintili’s testimony, which. if al- 
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lowed and properly in, might have proved disastrous to the 
cause of the defendant. The law as above partially set 
torth is unequivocal, and in terms emphatically declares 
that no party to the action or person in interest shal! be 
‘admitted to testify as to any transaction or communication 
between such Witness and the deceased. Now [ submit 
that an examination of the record in this cause shows that 
the testimony of the plaintiff was directly in support of a 
transaction or understanding which may or may not have 
been had in the lite time of O'Brian. Counsel tor appellant 
does not contend that the motion to strike out was an im- 
proper one, or that the court would have erred in entertain- 
ing it, provided it had been made in what he conceived to 
be the proper step of the proceedings. He simply main- 
tains that because the evidence was admitted without ob- 
jection from opposite counsel, he forfeited the right to 
avail himself of it afterwards, irrespective of the character 
of the evidence. The law says that such party cannot tes- 
tity in a cause; this being so, then what purports to be the 
testimony of the plaintiff could not properly have beer. con- 
sidered by the referee even in the absence of the motion to 
strike out. 

In support of this proposition I cite the case of Mat-: 
tair ef ad. vs. Card, reported in 18 Fla., on page 768, in 
which this doctrine is firmly supported. Chief-Justice 
Randall, delivering the opinion, says: “ It is proper to re- 
mark, however, that all the testimony of the defendant as 
to their transactions or conversations with Alexander be- 
tore, at the time and after the conveyance and the uote and 
mortgage were executed, is illegal and improper to be con- 
sidered as evidence of such matters. They are prohibited 
by Jaw trom giving such testimony, Alexander being dead, 
unless the administrator has testified in relation thereto. 
All such testimony should be struck out by the court.” 
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From this it would seem to be the duty of the court, e- 
officio, and in the absence of motion from counsel, to ex- 
punge from the record and from their consideration all this 
character of testimony because it is clear from this ruling 
that the same is not evidence and ean carry with it no 
weight. In further support of the same doctrine I cite the 
ease of Lycurgus G. Stewart, Appellant, vs. Sarah A. Stew- 
art, Appellee, deceased, in January Term, 1883, in which the 
Chief-J ustice, delivering the opinion, lays down the follow- 
ing dictum: “ Neither a party to a suit nor his assignee or 
grantor should he allowed to testify to transactions or com- 
munications between such persons and a person deceased, 
as against an heir at law, legatee or devisee of the deceased, 
except when the last named persons have testified in re- 
spect to the same transaction or communication, and a court 
of equity will disregard testimony given in violation of this 
statutory rule, though no objection was made to its intro- 
duction.” I also cite the case of Tunno vs. Robert, re- 
ported in 16 Fla., 750. 

The same doctrine is upheld in the case of John 8. Sam- 
mis, Appellant, vs. L’Engle and Hartridge, Sanderson’s 
Administrators et a/., Respondents, decided at the January 
Term for 1883. 

The second ground of error assigned by the counsel for 
appellant is, that the court erred in striking out said evi- 
dence. It being settled that testimony of parties in the 
category of this plaintiil cannot be treated as evidence, and 
not susceptible of consideration by the court, then this sec- 
ond ground must necessarily fall for want of support. 


Mr. Justice VANVALKENBURGH delivered the opinion 
of the court. 


This was an action brought by Cincinnati Belote in the 
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Circuit Court of Duval county against James S. Bell, ad- 
ministrator of the estate of John M. O’Brian, for work 
doneand material for the same furnished to the said O’ Brian 
in his lifetime, to the amount of six hundred and six dol- 
lars. Attached to the declaration was a bill of particulars 
in the shape of an account against the deceased, in the fol- 
lowing form: 
ESTATE OF JOHN M. O'BRIAN, TO J. 8. BELL, ADMINISTRATOR, 

To Mrs. C. Belote : DR. 
1879. To three bottles of medicine for cough prepared by me 

each week from June 1st, 1879, to September 12, 1881, (118 

weeks) at $1.00 per bottle. ........cccescccces ee eee $354.00 
To one bottle of bitters each week from June ist, 1879, to Sep- 

tember 12. 1881, (118 weeks) at 50 cents per bottle...... ... 59.00 
To one plaster for chest each week from June 1st, 1879, to Sep- 


tember 12, 1881, (118 weeks) at 50 cents per plaster ........ 59.00 
To one bottle of liniment each week from June Ist, 1879, to Sep- 

tember 12, 1881, (118 weeks) at 50 cents per bottle...... .-. 59.00 
To making and repairing garments during the time, from June 

Ist, 1879, to September 12th, 1881................. ao scantaea --- 20.00 

Ws i shane seccenstameanaees Seattle eat aianease $606.00 


This bill of particulars has attached to it the affidavit of 
C. Belote made on the 12th day of July, 1882, to the effect 
that “the above account against the estate of John M.. 
O'Brian is due and remains unpaid; that the services charged 
for inthis account were rendered to the deceased at his re- 
quest, and that the medicines prepared for him and charged 
against his estate were delivered to and used by the deceased 
during each and every week between the time from June 
1st, 1879, to September 12th, 1881.” 

The detendant plead that he never was indebted as alleged 
in the declaration. Issue was duly joined, and. the cause 
was referred to T. A. MeDonell. Esq., to lear and deter- 
niine. 

On the 23d December, 1882, the canse came on tor trial 
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before the reteree, and the plaintiff was introduced in her 
own behalf and testified as follows: 

“T make medicine for my family similar. to that fur- 
nished to O'Brian in his lifetime. The cough medicine 
that I make is of two kinds. One kind costs eighty-three 
cents per bottle, the other $1 per bottle. The cost of the 
ingredients of the liniment was fifty cents per bottle; the 
cost of the ingredients of the strengthening plaster was fifty 
cents. The medicines, the cost of which is above stated, 
are similar to those furnished to O’ Brian in his lifetime, and 
cost the same and are composed of the same ingredients. 
The sewing for an ordinary man [ should charge for fifteen 
or twenty dollars a year, that is making and repairing gar- 
ments.” 

On her cross-examination, she said : 

“In one bottle of the cough mixture the following are the 
ingredients: Icelen moss, cost 5; licorice, 10; gum arabic, 
10; anise seed, 10; honey, 25; rum, 13; paregoric, 10. 
The other kind of cough medicine, the ingredients are as 
follows: Rum, 50; honey, 25; balm of gilead buds, 10: 
paregoric, 10: rock candy, 5. The liniment is composed 
of the following ingredients: Sweet oil, 15: camphor 10; 


. turpentine, 5; landanum, 10; hartshorn,10. The strength- 


ening p'aster is composed of roots dug by myself from the 
ground.” ‘ 

On the 25th day of January, and after the foregoing evi- 
dence had been taken, the defendant, by his attorney, moved 
the court to strike out such testimony of the plaintiff, for 
the reason that it was improperly admitted, and for the rea- 
son that it was incompetent and illegal. 

The referee granted the motion, and struck out the testi- 
mony. The attorney for the plaintiff duly excepted to such 
ruling of the referee. 

Charles Belote, a son of the plaintiff, was then sworn 
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and testitied substantially as follows: I know the plaintiff 
and knew O'Brian in his lifetime. Detendant was always 
complaining-of a cough; I know the plaintiff made cough 
medicine, liniment and strengthening plasters for him. She 
commenced to make these medicines for him in June, 1879, 
and continued to make them until the time of his death in 
1881. Each week three bottles of cough medicine and one 
strengthening plaster was furnished to John M. O’Brian, 
sometimes one bottle and sometimes two bottles of liniment 
each week. During same time plaintiff did the sewing 
and mending for O'Brian; O'Brian usually came af- 
ter the medicine, and when he did not come, I carried it to 
him: I also carried him garments made and repaired by 
the plaintift; these things were not paid for by the de- 
ceased before his death, nor since by this administrator ; 
the Sunday before he died he said to me, that the medicines 
were better than any doctor’s, and she should be well paid 
for them; I lived in the house with my mother during the 
time; she did not render any bill to O'Brian in his life- 
time; she bought the ingredients at the drug store; don’t 
know what she charged for the medicines or the plasters ; 
I earried the medicine to O'Brian about as often as he came 
tor it; the medicines were always furnished in bottles hold- 
ing about a pint, always full. 

Robert Grant, a witness for defendant, testified that he 
knew O'Brian for two years before his death; in the lat- 
ter part of sickness he was with him constantly ; he was in 
the house with him all the time, and the only medicine he 
took was tar water, and the application of the pitch plas- 
ter; for more than six months before his death the wit- 
ness began getting pitch plasters for him; witness never 
knew of plaintiff furnishing medicine and never saw 
Charles Belote come to the house; witness was there, 
about daily for six months before O’Brian’s death, and if 
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Charles Belote had brought medicine he would have been 
likely to have seen him; witness usually gave O'Brian his 
medicine, and if he had been taking any other kind he 
certainly would have known it. 

Mrs. E. A. Rhame testified that she knew O'Brian since 
1879: he came to Florida for his health, troubled with his 
lungs ; he had an aversion to doctors, and wanted to depend 
upon the climate ; the last year of his life she saw him fre- 
quently, and for three months before his death saw 
him two, three and four times a week: two or three weeks 
before his death, while taking dinner, his cough troubled 
him ; she asked why he did not take some syrup, or some- 
thing tor his cough; he answered it would do him no good ; 
Mr. Arnold furnished him with the tar water, which he 
took ; never heard him speak about Mrs. Belote’s furnish- 
ing medicine. i 

Mrs. G. W. Arnold testified : I knew O’Brian since Jan- 
uary, 1879; he had lung trouble and came for his health ; 
he boarded with me about two months; he then left and went 
to his own house about a quarter of a mile from mine: I 
then saw him frequently, he came in and out quite often ; he 
never had a doctor to attend him: had no faith in them, 
and preferred me to fix and prepare little simples for him ; 
he told me that Mrs. Belote had offered to furnish him 
with medicines which would do him good, but he was sat- 
isfied all she wanted was his money, and had no faith in 
her medicine, and did not want any of it: he did not take 
anything tor his lungs, as he told me, and not until the third 
year did he begin any treatment for his lungs, by taking tar 
water I furnished him, and using pitch plasters I also tur- 
nished him: [ know that during six months and longer be- 
fore his death he took nothing but tar water and used the 
pitch plasters; he told me he was afraid to take the 
medicines from Mrs. Belote, and was very suspicious of them 
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because she was In with the Hayes who were his enemies,and 
he was afraid she would poison him. Belore Judge Baker, 
in an examination, I heard the plaintiff say “long for a 
spell he paid me for the medicines I furnished him, but 
after we were engaged to be married, which was in April, 
I made no charge; at the time of his death there were no 
empty bottles about in which any kind of medicine had 
been furnished.” 

The referee tound tor the defendant and the plaintitt 
made a motion for a new trial which was denied, and then 
brought his appeal to this court. 

The errors assigned are as follows: 

1. In allowing the motion to strike out the testimony of 
Jineinnati Belote, said motion coming after said testimony 
was received without objection. 

2. In striking out said testimony. 

3. The verdict was contrary to the evidence. 

4, The verdict was contrary to the law. 

5. In denying the motion tor a new trial. 

Section 1 of Chapter 1983, Laws, reads as follows: “ No 
person oftered as a witness in any court, or before any ofh- 
eer acting judicially, shall be excluded by reason of his in- 
terest in the event of the action or proceeding, or because 
he is a party thereto: Provided, however, that no party to 
such action or proceeding, nor any person interested in the 
event thereof, nor any person from, through, or under 
whom such party or interested person derives any interest or 
title by assignment or otherwise, shall be examined as a 
Witness In regard to any transaction or communication be- 
tween such witnesses and the person at the time of such 
examination deceased, insane, or lunatic against the execu- 
tor, administrator, heir at law, next of kin, assignee, lega- 


tee, devisee, or survivor of such dece&sed person,” &e. 


This action was brought by Mrs. Belote against the ad- 
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ministrator ot O’Brian. Attached to the declaration was 
a bill of the particulars of herdemand amounting to 3606 
for medicine furnished and labor done. This bill of par- 
ticulars is in no sense evidence, nor in any event can it 
be referred to, to supply any deficiency in the proof on the 
part of the plaintiff. Its only object is to intorm the de- 
fendant ot the nature and character of the cause of action. 
The son of the plaintiff was a witness upon the part of the 
plaintiff. He proves the delivery of medicine, liniment and 
strengthening plasters-to O’Brian, made and furnished by 
his mother from June 1879, to his death in 1881. He also 
proves that the plaintiff did the sewing and mending for 
the deceased during the same time. Hegsays, each week 
three bottles of cough medicine and one strengthening plas- 
ter, sometimes one bottle and sometimes two bottles of lini- 
ment each week, was furnished to the deceased O'Brian. 
That these things were not paid for by O'Brian during his 
life, nor by the administrator since his death ; that the de- 
ceased said before he died that his mother should be well 
paid for them. The value ot the medicine, or the work in 
sewing for the deceased were not proved by this witness. 
To prove such value, and in order to enable her to recover 
a judgment, the plaintiff's evidence seemed to be necessary. 
Without it, the amount in which the estate of O'Brian was 
indebted to her could not be arrived at by the referee. She 
testifies in her own behalf that she makes medicine for her 
own family, similar to that furnished to O’Brian in his life- 
time, and then testifies as to the cost of the medicines, item- 
izing the expense of each ingredient of which they were 
compounded. She also testifies as to the value of services 
per year, in making and repairing garments for “ an ordi- 
nary man.” These medicines and the making and repair- 
ing of such garments, is the cause of action specifically set 
out in her bill of particulars. There is no other evidence 
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of the value of the services, or the worth of the medicines. 
Upon motion, this evidence of plaintiff was stricken out by 
the referee, as being in conflict with the law above cited. 
Chapter 1983, Laws 1874. 

We cannot see that it was so in conflict with that law. 
She has not testified “in regard to any transaction or com- 
munication’ between such witness and the deceased 
O'Brian. Her evidence was only to the value of certain 
medicines, Which she made for her own family, the like of 
which was furnished (as proved by. her son) to O'Brian in 
his litetime, and what it was worth to make and repair 
garments per year. The word “transaction” means “the do- 
ing or performing any business, the management of an af- 
fair, the adjustment of a dispute between parties by mutual 
ugreement.” Certainly, she testified to no such thing, 
when she only gave the value of certain medicines, com- 
pounded of drugs, and the worth of services performed in 
making and mending garments. There was no * commu- 
nication ” between her and the deceased referred to m her 
evidence. The value of the articles furnished and the labor 
performed were wholly independent of any personal trans- 
actions or communications between the witness and the de- 
ceased person. The effect of the law, or rather the ex- 
ception to the general rule as prescribed thereby, is not to 
render a witness incompetent generally, but only incompe- 
tent to testify upon certain specific subjects, namely : “trans- 
actions and communications ” had with the deceased. 

Any party may testify to any fact pertinent to the issue, 
if it does not come within the exception as provided in the 
statute. This point has been adjudicated and settled in 
this State. In Robinson vs. Dibble’s Admr’s, 17 Fla., 457, 
this court says: “The purpose of the statute was to en- 
large, not to restrict the competency of parties as witnesses. 


_It made parties witnesses-in-chief in the causes except as 
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to certain matters therein mentioned.” See also Raulerson 
vs. Rockner’s Adm’r, 17 Fla., $09: Sanderson’s Adim’rs 
vs. Sanderson, [b., 820. 


We think the releree erred in striking out the evidence ° 


ot Mrs. Belote. As to the question, whether with her evi- 
dence, taken in connection with that of her son, and with 
that of the witnesses for the defendant she would be enti- 
tled to a judgment, we have nothing to say. Her evidence 
should have been considered by the referee, and he was the 
proper judge of the facts, as well as the credibility of the 
witnesses, 

In the view we have taken of this case it is not necessary 
to examine the other alleged errors. 

The judgment is reversed and a new trial ordered. 








Atva A. Knigut et AL., APPELLANTS, Vs. H. WEISKOPF ET 
AL., APPELLEES. 


All the defendants td a judgment in ejectment must join in an appeal, 
or there must be notice and severance. 


Appeal from the Cireuit Court for Duval county. 

The Appellees, who were plaintifis below, moved to dis- 
miss the appeal on the following ground: “ The record 
shows a joint judzment was rendered in the court below 
against al! the defendanis therein, and bond given and ap- 
peal therefrom prosecuted inthe vame of only two of the de- 


fendants.” There were three defendanis. 


; ; r ,? . . 
Cockrel: J Wai ‘er, 3or the NOLO. 


M. ©. Jordan and John Earl Havtridge, contra. 
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‘Tae Curer-Justice delivered the opinion of the court. 


Judgment in ejectment against three defendants, two of 
whom appeal without notice to the other or severance. 

Motion of appellee to dismiss appeal granted. 

The appeal must be in the names of all the defendants, 
or there must be notice to the co-detendants who do not 
appeal, and severance. Standley vs. Jatiray,13 Fla., 596, 
and authorities cited. 

Appeal dismissed. 





James P. Coker, DEFENDANT AND APPELLANT, Vs. De WITT 
C. Dawktns, PLAINTIFF AND RESPONDENT. 


1. Where a fact alleged in a petition or bill in equity is at issue and is 
testified to by one witness only, and an’ equally credible wit- 
ness positively denies the fact or transaction (he being a party to 
it), and there is no other evidence bearing upon the fact alleged, 
it is error to find that.the fact is proved in favor of complainant. 

2. A bona fide purchaser of property at a sheriffs sale is protected by 
the presumption that the judgment of a competent court has 
been correctly rendered and that the execution in the hands of 
the officer has been regularly issued. He may fairly presume 
that the sher iff has acted in the discharge of official duty accord- 
ing to law. 


» 
- 
ar 


public sales by auction, there being no fraud or unfairness, as 
soun as the hammer is struck down the bargain is considered as 
coneluded, and the seller has no right afterward to aecept othe: 


bids nor the buyer to withdraw from the contract. 


4, Equity will not set aside a public sale not tainted with fraud or 


unfairness, and upon the sole ground of inadequacy of price. 
Property offered for sale by auction is offered to be sold for what 
it will bring, and unless the inadequacy of price is so unconscion- 
ible as to demonstrate some gross imposition or undue influence 


a court should not annul the sale. 
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Appeal from the Circuit Court for Jackson county. 

This was a proceeding commenced by D. C. Dawkins in 
the Cireuit Court tor Jackson county by petition, which 
was treated by the parties as a complaint under the Code. 
The original petition appears to have been filed in No- 
vember, 1869, and was lost, and in November, 1871, a copy 
was filed under which the subsequent proceedings were 
had. The petition is as follows: 

Your petitioner, DeWitt C. Dawkins, of the county of 
Duval and State of Florida, respectfully showeth ‘unto your 
Honor that he is and was prior to the first Monday in 
March, A. D. 1869, the lawful owner of one undivided halt 
interest in certain valuable real estate in the town of Ma- 
rianna, county ot Jackson and State of Florida, known and 
described as lots number thirty-two (32) and thirty-five 
(35) in the plan of said town. 

Your petitioner further represents that on the said first 
Monday in March, 1869, the same being the first day of the 
month, one John W. King, then sheriff of said county, ex- 
posed said property to sule, and did sell the same to the 
highest bidder or pretended highest bidder, to satisfy cer- 
tain executions in his hands against your petitioner and 
others; one in favor of Marmaduke B. Pender, and another 
in favor of Martha Pittman, and the said sheriff did then 


and there sell, or pretended to sell, the said property of 


your petitioner for said purpose to James P. Coker, for the 
bid and sum of four hundred and seventy-five (475) dollars, 
and subsequently made and executed his official deed to 
said Coker, conveytig to him the said property of your pe- 


titioner. 

Your petitioner further represents and charges that the 
said sale was fraudulent, wrong and oppressive upon your 
petitioner, and that all of the aforesaid persons, to wit: 
John W. King, sherift, James P. Coker, Marmaduke B. 


} 
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Pender and Martha Pittman were parties to said frand and 
oppression, as the following facts will show, to wit: 

1. John W. King, the said sheriff, advertised the said 
property, if he advertised it all,as I am informed and be- 
lieve in a newspaper printed at Pensacola, 150 ‘miles or 
more west and distant from Marianna, where said property 
was sold, and did not endorse his levy on said executions, 
or either of them, until the day of sale or afterwards, 
though dated January 1, 1869, so that your petitioner knew 
nothing of said advertisements as he at the time resided at 
least 200 miles east from Marianna, except by mere acci- 
dent through the instrumentality of a friend, who informed 
him by letter of the mysterious working too late for equita- 
ble remedy, which he would have sought. 

2. The execution in favor of Martha Pittman is based upon 
u “judgment by default ” obtained against your petitioner 
und others, in the Cireuit Court of said Jackson county, on 
the 26th day ot October, A. D. 1861, and after the plaintiff 
in execution, the said Martha Pittman, had on the 1st day 
of April, A. D. 1861, agreed with your petitioner to dis- 
niiss the suit, on which said judgment is based, upon the pay- 
ment of forty dollars, which was then paid and placed as a 
credit upon the cause of action by her agent, Thomas M. 
White, and your petitioner relied upon that promise and 
agreement, and set up no detence which he otherwise would 
have done. 

3. On the said day of sale, and before the said sale took 
place, your petitioner offered to said sheritl his affidavit to 
the effect that the sgid execution in favor of Martha Pitt- 
man was illegally obtained, with a proper bond acecompany- 
ing said affidavit; but the said sheriil, under the advice 
and apparent control or influence of the attorney for the 
plaintiffs in execution then and there present, refused to 
receive said affidavit and bond, or even to look at it, and it 
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was impossible under the then existing circumstances to 
apply for or obtain an injunetion to prevent the wrong and 
injury consequent upon such unjust proceedings. 

4. The said property of your petitioner then and there 
sold for said purpose was reasonably worth at least fifteen 
hundred dollars and an annual rental value of four hundred 
aud fifty dollars, and it is now worth that much or more. 

5. James F. McClellan, the then acting attorney for the 
several plaintiffs in said executions, | am informed and be- 
lieve told one or more persons that the said property would 
not be sold on that day, which had the effect to keep him 
or them away from said sale, who otherwise would have 
been present and bid much more for said property than it 
sold for if permitted to do so.” 

6. Two different persons, to wit: Ashley b. Hamilton 
and the said James P. Coker, being then aud there present 
at said sale, both claimed the said bid of four hundred and 
seventy-five dollars at the same time, and both of said per- 
sons Claimed the same bid aloud and within the knowledge 
aml hearing of the said sheriif and other persons present, 
and the said Hamilton then and there aloud and within the 
hearing and knowledge of the said sheriff proposed that as 
two persons claimed to have made the said same bid at the 
same time he would raise the bid to four hundred and 
eighty dollars, but the said Coker fraudulently and wrong- 
fnily persisted that he had bought the property tor the said 
bid, and the said sheriff frauduiently and wrongfully dis- 
eriminated in favor of the sail Coker and against said Ham- 
ilton, and greatly to the damage and injury of your peti- 
tioner, and the said attorney for the said plaintiffs in execu- 
tion was present and sanctioned the said fraudulent pro- 
ceedings. 


7. The bidding at said sale was not made aloud or viva voce, 


but for the most part by winking or nodding or other silent 
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signals, and when the said bid of four hundred and seventy- 
tive dollars was cried or announced by the said sheriff a 
gentleman then and there present, and in a tone of voice 
loud enough to be distinetly heard by said sheriff and other 
persons, exclaimed “ by two,” but the said sheriff paid no 
attention to said exclamation, but quickly knocked off the 
property to said Coker for said bid and did not dweil a rea- 
sonable length of time thereon, which clearly indicates a 
fraudulent combination between said parties against your 
petitioner. 

8. Your petitioner, after said sale, and on the same day, 
notified the said sheriff and said James P. Coker that if 
they persisted in the consummation of said fraudulent sale 
your petitioner would institute legal proceedings to set 
aside said sale and for damages for the wrong, but they dis- 
regarded said notice, and the said sheriff on the day 





of March, A. D. 1869, made and executed his official deed 


conveying said property to said Coker, which the said Co- 
ker accepted and took possession of said property thereun- 
der against the consent of your petitioner, and still retain 
possession thereof against his consent. 

Your petitioner further represents that he has beer 
greatly inconvenienced in consequence ot said wrongful pro- 
ceedings and has sustained a loss and damages not less than 
fifteen hundred dollars, exclusive of the value of said prop- 
erty. 

Whereupon your petitioner prays your Honor that by 
order, judgment or decree of this honorable court the said 
sherift’s sale be set aside ; that the said sheriff’s deed to said 
Coker be declared null and void; that the said judgment 
and execution in favor of said Martha Pittman be declared 
void; that your petitioner recover possession of said prop- 
erty sold by said sheriit to said Coker, and damages in the 


sum of fitteen hundred dollars, with interest from the date 


10 
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ot this petition, and such other and further relief as to your 
Honor may seem just, and your petitioner will ever pray, Xe. 

No process appears to have been issued or notice ‘served 
on any of the persons named in the petition, but in No- 
vember, 1873, an answer was filed by James P. Coker in his 
own behalf. 

The answer of Coker is as follows : 

1st. He admits that Dawkins owned the property in ques- 
tion prior to said sale. 

2d. That said property was sold to the highest bidder by 
the sheriff under certain executions held by him against pe- 
titioner, Dawkins, as alleged, and was bought by respond- 
ent for $475. 

3d. He denies positively any and all fraud in said sale 
and purchase by himself or any other person within his 
knowledge or belief. 

4th. He is informed and believes the sale was advertised 
in Pensacola, and that the law so required; has no knowl- 
edge of how judgment was obtained, and knew nothing of 
Dawkins offering sheriff affidavit of the illegality of such 
execution. 

5th. Denies that property sold was worth $1,500. 

6th. Denies, upon information and belief, that J. F. Me- 
Clellan told any one that the property would not be sold on 
that day. 

7th. That he purchased sai! property at the said sherift’s 
sale for $475 fairly and free trom any fraud. That Hamil- 
ton had been bidding, but, at the time, was not paying at- 
tention: that sheriff cried the bid deliberately and gave fair 


warning that if bid was not raised the property would be 
knocked down, and announcing in reply to a question on 
the subject that it was Colonel Coker’s bid before he 
knocked it down: did object to putting up property a sec- 
ond time as he had purchased it fairly. 
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8th. Dawkins did not notify him as alleged in petition 
he would institute legal proceedings to set aside the sale. 

9th. That since his purchase he has expended about 3600 
on said property : denies that Dawkins has been damaged 
as alleged. 

The petitioner filed a demurrer and replication to respon- 
dent’s answer, and after the taking of testimony upon the 
issues made the court, on 21st March, 1876, rendered its 
decree that the sale ought to be set aside, and appointing a 
referee to state an account of rents received by Coker: 
what he had expended for repairs, purchase money, &e. 
This decree could not, from its items, be made effective 
until the coming in and confirmation of the referee’s re- 
port, and afterwards, in June, 1882, the court confirming 
the referee’s report in part made final decree, that Coker 
pay the petitioner $105 due him according to the report, 
setting aside said sale, declaring the said sheriff's deed null 
and void, and delivering the property to petitioner ; from 
which decree the respondent has taken this appeal. 


J. F. MeClellan and J. E. Yonge tor Appellant. 
J.T. Bernard and D. I. McKinnon for Respondent. 


[. As to the first assignment of error. The court below 
decreed that Martha Pittman received from the petitionerthe 
sum of forty dollars, and in consideration thereof agreed 
to discontinue said action. This conclusion says the appel- 
lant is not justified by any of the testimony. The peti- 
tioner, under oath, stated the above fact. He reiterated it 
in his testimony. A party cannot be charged against his 
own denial, in his answer under oath, on the testimony of 
only a single witness. It must, to warrant a decree, be con- 
tradicted by at least two or three witnesses, or by written doc- 
uments. White vs. Walker, 5 Fla., 479, and 2 Story Eq. 
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Jur., 1528 ; Greenl. 1, $260; Carr vs. Thomas and Drum- 
‘right, 18 Fla., 736; and various authorities cited on page 


491 in White vs. Walker. The statements of petitioner were » 


not rebutted even by one witness ; it was not even traversed. 
It is true that the agent of Mrs. Pittman stated that he 
had no recolleetion of having but one transaction with the 
petitioner, but he was questioned relative to a subsequent 
one, and not the transaction under consideration. Mrs. Pitt- 
man was not examined and the sworn statement was not 
rebutted by a single witness ; and even the evidence of one 
is not sufficient. 

IT. When a sale is made to satisfy two executions, and 
one of them is void, the whole sale is void, especially when 
the judgment creditors of the valid execution and the pur- 
chaser had notice thereof. Knight vs. Applegate Heirs, 3 
Mon., 336; also 7 J. J. Marshall, 625. The evidence is 
that the petitioner made affidavit on the day of sale of the 
illegality of one of the executions, and offered to give bond 
for a stay, to test the illegality. This was done publicly, and 
was «ue notice to all the the parties, besides openly protest- 
ing against the sale. 

III. The sale was made upon an execution issued upon a 
judgment obtained in violation of an express agreement to 
the contrary, and without the knowledge of the petitioner. 
This is sustained in reply to the first assignment of error, 
and the authorities there cited are applicable to this. The 
sworn petition and the testimony of the petitioner must be 
rebutted by two, witnesses. The court below in its opinion 
gives its reasons for coming to this conclusion. 

IV. The defendant’s property cannot be needlessly sacri- 
ficed. It is in testimony that Hamilton offered to give 
more after the sheriff had declared Coker to be the highest 
bidder. Inadequacy of price and other considerations will 
set aside a sale. Ryman vs. Nicholson, 2 Yeates, 516; 
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Nesbitt vs. Dullman, 7 Gill. and John., 512; 3 Marsh, 515; 
3 Munro, 373; 3 Litt., 128; 7 Munro, 617: Mobile Cotton 
3rokers vs. Moore & Magee, 9 Porter, 679. 

V. The fifth and sixth assignment of errors are answered 
in the preceding. If the execution was illegal the sale was 
void asshown in [T. If the sale was void then the court had 
power to order that the deed made by the sheriff to Coker 
should be cancelled and delivered up by the said Coker. 
To order this done was the prerogative of the court, which 
under the code had ‘the powers of a court of chancery. 
Story Eq., Vol. 2, §692 to 703. 


Tue Cuter Justick delivered the opinion of the court. 


The appellant assigns for error the finding of the court, 
that petitioner had, before judgment was recovered by Mrs. 
Pittman, paid her or her agent forty dollars, in considera- 
tion of which she agreed to dismiss the suit she had com- 
menced against him, and that for her omission to dismiss 
the suit and taking judgment, the execution was illegal 
and void. 

Assuming that the facts alleged in the petition are mate- 
rial in this proceeding against the purchaser to set aside 
the sale and the deed, and the material facts being at issue 
by the answer, we will examine the testimony. 

Mr. Dawkins, petitioner, testifies as follows: ‘“ The judg- 
ment in favor of Mrs. Pittman was obtained in a suit 
brought against the petitioner and one or more co-defendants, 
John E. Moseley being one of them. After said suit was 
brought the said Moseley handed me forty dollars to be 
paid to Mrs. Pittman upon the condition, solely, that said 
suit be dismissed. I saw Mr. T. M. White, who, acting as 
agent for Mrs. Pittman, received the forty dollars and 
placed the same as a credit on the cause of action in said 
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suit, express!y agreeing to dismiss said suit, and expressly 
promising to instruct Mr. Jesse Norwood, the plaintiti’s at- 
torney therein, to dismiss said suit. This was before the 
return day. Mrs. Pittman acquiesced in the transaction. 
There was no appearance in consequence of said agreement 
and judgment by default was taken, of which the petitioner 
had no knowledge or information until he had notice of 
the said sheriff's sale. The said suit was not defended, 
presuming it was dismis-ed.” 

This is all the testimony on the part of petitioner upon 
this branch of the case. 

On the part of the appellant, Coker, Thomas M. White, 
being sworn, was asked, “Did or did not D. C. Dawkins, 
in 1863 or 1864, pay you any money as the agent of Mar- 
tha Pittman, upon a note then in suit in the Circuit Court 
of Jackson county, against D. C. Dawkins, Moseley and 
others? I! yea, state if you, as the agent of Martha Pitt- 
man, consented and agreed to dismiss saia suit? Did you, 
at any time, agree with D. (. Dawkins to dismiss a suit 
pending in the Cirenit Court of Jackson county by Martha 
Pittman against said Dawkins and others, or where said 
Dawkins was a party defendant ” ? 

Answer. “I do not remember that he did. Mrs. Pitt- 


ma: hired to Dawkins about that time a negro, and the 


negro was taken before the year was out, and this [ believe 
was allowed as a credit on the note, and this is the only 
transaction that I ever had with Dawkins relative to Mrs. 
Pittman’s business. I made no agreement as I recollect. 
I did not agree to dismiss any suit, having no authority to 


do so.” 


There was no cross-examination of Mr. White on this sub- 
ject, and this is the whole testimony upon the point. 

Neither the execution nor the judgment against the peti- 
tioner in favor of Mrs. Myrick, nor the note or other cause 
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of action which was the basis of the judgment, were in evi- 
dence, nor the amount of either of them shown in any way. 
We infer that the claim which entered inte the judgment 
was more than forty dollars, because Mr. Dawkins testifies 
that the torty dollars was “ placed as a credit on the cause of 
action in that suit.” Mr. Dawkins does not show that the 
forty dollars so claimed to have been paid was not credited 
to him in entering the judgment, nor that the judgment 
was for any sum of money not due from him; nor does he 
say that he had any defence to the action. In the absence 
of proof to the contrary we must presume that the judg- 
ment was regular and in due form, and that the execution 
was regularly issued upon the judgment. 

After eight or ten years from the entry of the judgment, 
when the execution is about to be enforced, the defendant, 
who is an attorney in the same court, is surprised to find 
that a judgment was entered against him, and now on filing 
his petition to set aside the sale upon the ground of the al- 
leged agreement not to enter a judgment, and after twelve 
years of litigation, under the petition, fails to prove the 
agreement except by the testimony of one witness who is 
positively contradicted by the person with whom it is al- 
leged the agreement was made, and there is no testimony 
whatever to show even that he was the agent of Mrs. Pitt- 
man tor any such purpose. The allegation, theretore, that 
the judgment was entered in violation of the alleged agree- 
ment is not proved, and it was error to find otherwise. 

In the petition it is alleged that on the day of the sale, 
and before it was made, the petitioner tendered to the sher- 
iff an affidavit that the execution “ was illegally obtained, 
with a proper bond accompanying said affidavit,” to which 
the sheriff paid no attention and proceeded with the sale. 
This is supposed to have refereice to the provisions of the 
act of 1834, (McClellan, p. 524,) which authorizes the party 
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to tender to the sheriff an affidavit of illegality of an exe- 
cution, “stating the cause of such illegality,” and giving 
bond, &c. Wifether the affidavit and bond were such as 
the law requires is not shown, as the record does not give a 
copy, nor are the contents stated: We cannot, therefore, 
say that it was the duty of the sheriff to stop proceedings 
under the execution. 

A bona fide purchaser at a sherift’s sale is protected by 
the presumption that the judgment of a competent court of 
record has been correctly rendered and that the execution 
in the hands of the officer has been regularly issued. He 
may fairly presume that the sheriff in the discharge of his 
duties has acted according to law. Givan vs. Doe, 5 
Blackf., 260 ; Coriell vs. Ham., 4 Greene, Iowa, 455 ; and 
see authorities cited by the court in Newton’s Heirs vs. 
State Bank, 22 Ark., 19, 28. 

It is further alleged for error that the court found and 
decreed that the property was not fairly sold to Coker. 

The testimony shows that the petitioner and Coker and 
a considerable number of other persons were present at the 
sale, that the property was offered for sale and Coker and 
one Hamilton bid for it. A bid was finally made of $475, 
and after crying this bid for some time Coker inquired 
whether that was his bid, and it was announced by the 
sheriff in a loud voice that it was Coker’s bid ; Hamilton, 
who had been conferring aside with Dawkins, then in- 
quired whose bid it was, and the sheriff informed him it 
was Colonel Coker’s bid. After crying the bid for some 
time longer, and no other bid being made, the sheriff struck 
down the hammer, (having first announced “ going,” “ last 
call,” &c.,) and proclaimed the property sold to Colonel Co- 
ker. Immediately Hamilton said he thought it was his 
own bid and demanded that the bidding be resumed, offer- 
ing to bid five dollars more; but Coker objected, claiming 
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the property, and stating his readiness to pay the money. 
After some parleying the sheriff concluded he had no right 
to open the sale and so declared. Te then executed a deed 
to Coker and received the money. There is testimony that 
when the $475 bid was made some person said “ by two,” 
or “$475 by two,” but it does not appear that the sherift 
heard it, nor does it appear clearly that Hamilton claimed 
the bid until after the property was knocked down to Co- 
ker, although he was informed before the close of the sale 
that it was Coker’s bid. 

This is the effect of all the testimony on this subject as 
we understand it. 

We fail to discover any evidence of partisanship or un- 
fairness in conducting the sale. If Hamilton bid the same 
amount as Coker he should have claimed the bid or raised 
it when informed that it was Coker’s bid and before the 
sale to Coker was cried by the sheriff, as it appears he had 
abundant opportunity to do so. His offer afterwards to 
raise the bid five dollars was not of sufficient importance to 
raise a presumption of unfairness on the part of the sheriff. 
Neither was there anything in the conduct of Colonel Co- 
ker showing any unfairness on his part or tending to pre- 
vent a fair sale or to prevent competition in bidding. For 
aught that appears here he is a bona fide purchaser. 

The sale was completed so far as the bidding was con- 
cerned, and if there was no unfairness on the part of the 
sheriff or the parties or bidders, the purchaser had a right 
to insist upon the bargain. “As soon as the hammer is 
struck down the bargain is considered as concluded, and 
the seller has no right afterwards to accept a higher bid, 
nor the buyer to withdraw from the contract.” Blossom 
vs. R. R. Co., 3 Wallace, 196, 206: citing Story oh Sales, 
$461: Rutledge vs. Grant, 4 Bingham, 653 ; Cook vs. Ox; 
ley, 3 Tenn., 654: Adams vs. Linsdell, 1 B. & Ald., 681. 
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It is alleged in the petition that the sale was advertised 
at Pensacola, two hundred miles from place of sale. The 
defendant, Coker, answers that he is informed that this is 
true, but says that the law required the sale to be adver- 
tised in a paper printed at Pensacola. There is no proot 
on the subject. The petitioner was present at the sale and 
made no objection to it on the ground of want or regularity 
of notice. 

It is charged in petition that persons were deterred from 
attending and bidding at the sale by the fact that Colonel 
McClellan, the attorney for plaintiffs in the executions, in- 
formed them on the morning of the sale day that there 
would be no sale. It is but just to Colonel McClellan to 
give his testimony on this matter. Ile says that on the 
morning of the sale Mr. Dawkins told him that he had ar- 
ranged the executions of Barnett, Pender and Myrick, and 
that there would be no sale, and Colonel McClellan men- 
tioned this to some persons. “An hour later he ascertained 
that this statement of Dawkins was incorrect. [ met him 
and told him he was laboring under a mistake as to having 
arranged the executions. He then pulled out an affidavit 
and bond in regard to the Pittman execution.” Li any were 
kept away trom the sale from the course stated it was not 
the fault of Colonel McClellan. 

Another ground on which the sale was set aside by the 
Chancellor was the inadequacy of price for which the lots 
were sold. 

The testimony of various witnesses is that the property 
was worth $750 to $1300, and that the selling value of it 
was much affected by the tacts that the property was much 
out of repair, and that there was a legal controversy pend- 
ing in regard to the title. The attitude of Mr. Dawkins 
also in forbidding the sale and threatening legal proceed- 
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ings to set it aside had some influence in the opinion of 
some Witnesses, 

“ Tnadequacy of consideration is not, of itself, a distinet 
principle of relief in equity. The common law knows no 
such principle. The consideration, be it more or less, sup- 
ports the contract. Common sense knows no such princi- 
ple. The value of a thing is what it will produce, and ad- 
mits no precise standard. * * * Tf courts of equity 
were to unravel all these transactions they would throw 
everything into confusion and set afloat the contracts of 
mankind. Such a consequence would, of itself, be suffi- 
cient to show the inconvenience and impracticability, if not 
the injustice, of adopting the doctrine that ere inadequacy 
of consideration should form a distinct ground lor relief.” 
1 Story’s Eq. Jur., $245; Erwin vs. Parham, 12 How., U. 
S., 197, 206; White vs. Dunean, 7 Ves. Jr., 34; Livingston 
vs. Byrne, 11 Johns., 557, 566; Hardy vs. Teard, 15 Ark., 
189 ; Williamson vs. Dale, 2 Johns. Ch., 272 ; Roe vs. Ross, 
2? Ind., 99; Newton’s Heirs vs. Bank, 22 Ark., 19. 

In Livingston vs. Byrne, Yates, J., says: A sale made at 
auction and under process of law ought not to be invalida- 
ted ‘or mere inadequacy of price, without other ciream- 
stances to justify it. It is necessary to secure proper confi- 
dence on the part of the purchasers at sales of this deserip- 
tion, and to render titles, if fairly obtained, certain and 
not liable to be impeached by various opinions as to value. 

The rule that a sale will be set aside, or confirmation of 
it by a specific performance refused, on account that the in- 
adequacy o! price was so great as to give the character 
of hardship, unreasonableness and inequality applies only 
to private sales, and not to sales at public auction. Benton 
vs. Shreeve, 4 Ind., 66, 70. 

Relying upon the foregoing and other authorities we 
deem it to be the established doctrine that equity will not 
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set aside a public sale, not tainted with fraud or unfairness, 
and upon the sole ground of inadequacy of price. In the lan- 
guage of Lord Eldon in White vs. Damon, 7 Ves., 35, 
“ The plaintiff is not affected with anything beyond suspi- 
cion ; the sale taking place at an auction, without any fraud, 
surprise or mistake: the estate being offered at any price he 
would bid ; and without more he became the purchaser. I 
am inclined to say, that a sale by auction, there being no 
fraud, surprise, &c., cannot be set aside for mere inadequacy 
of price.” In that case the property worth over £2,000 had 
been sold for about £1,000. And see 10 Ves. Jr., 474. 

Still in cases of inadequacy of price it has been said that 
the inadequacy may be so unconscionable as to demonstrate 
some gross imposition or undue influence, and in such cases 
courts of equity ought to interfere upon the satisfactory 
ground of fraud. 1 Story’s Eq. Jur., §246. 

This is not such a case. We have examined all the au- 
thorities cited by respondent in his brief and many others, 
but we find no case where the rule is laid down otherwise 
than as above stated by Lord Eldon, and followed by the 
American courts. 

The final decree is based upon the interlocutory findings 
of tact and application of law by the court in 1876. As- 
suming that finding and judgment to be correct the final 
decree ot 1882, setting aside the sale, was its natural se- 
quence. Finding, however, that the interlocutory decree 
was wrong the final decree must be reversed. 

The final decree and the interlocutory decree are reversed, 
and the cause remanded with directions that the petition 
upon which these proceedings have been had be dismissed 


with costs. 
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LuctnpA GAINER ET AL.. APPELLANTS, vs. JosEpH W. 
Russ, APPELLEE. 


1. Parties owing debts and threatened with suit, who are entitled as 
heirs at law to real estate of the value of $1,500 from the estate 
of their father who died possessed also of personal property 
worth over $1,000, before judgment recovered against them con- 
vey to a relative also an heir the real estate in consideration of 
her promise to pay the debts owing by their father amounting to 
about $200; and one of the judgment debtors sues out letters of 
administration of the estate of the deceased and as such takes 
possession of the personal property : Held, Upon creditor's bill, 
that the conveyance of the real estate under the cireumstances. 
was fraudulent and void as against the judgment creditor. 

2. The mere denial in an answer of a fraudulent intent in conveying 
property beyond the reach of an execution against them, while 
admitting all the facts which in law and equity constitute a fraud 
ulent conveyance, is not sueh a denial as must be overcome by 
the testimony of several witnesses or equivalent evidence. Such 
denial must relate to facts charged and not to the conelusions and 
arguments flowing from the facts. 

3. A decree under a creditor's bill directing the sale of the interest of 
certain heirs at law in real estate to satisfy a judgment against 
them, which real estate the heirs had conveyed for the purpose 
of hindering and delaying their creditor, does not interrupt the 
due administration of the estate by an administrator. 


Appeal from the Cireuit Court for Jackson county. 
The tacts of the ease are stated in the opinion. 


D. L. Me Kinnon tor Appellants. 
J. F. MeClellan for Appellee. 
Tue Curer-JusticE delivered the opinion of the court. 


This is an ordinary creditor’s bill. Russ held the note 
of the defendants, W. G. E. Gainer, James Y. Gainer and 
Lucinda Gainer for $755.61, dated January 1, 1880, paya- 
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ble one day after date. The bill alleges that in December, 
1880, the complainant pressed the makers for payment but 
they paid nothing. That on December 29, 1880, the ma- 
kers of the note conveyed by deed to Lucretia A. Alder- 
man, the wife of Robert J. Alderman, nine hundred and 
twenty acres of land in Jackson county for the nominal 
consideration of seven hundred and fifty dollars, but that 
in fact nothing was paid. In January, 1881, suit was 
brought against the makers of the note, and in April final 
judgment was taken against them for $831.64 and costs, 
which remains unsatisfied. 

The defendants, W. G. E. Gainer, James Y. Gainer and 
Lucretia A. Alderman, were the children and heirs at law 
of James W. Gainer, who died in 1878, and Lucinda 
Gainer was his widow. At the time of his death he was 
seized and possessed of the land mentioned worth, as al- 
leged, fifteen hundred dollars, and of oxen, hogs, mules, 
horses and other cattle, and of farming implements, all of 
the value of about one thousand dollars. In February, 
1881, Lucinda, the widow, sued out letters of administra- 
tion upon the estate of her husband. The debts owing by 
the deceased were about two hundred dollars. The bill 
alleges that nothing was paid or to be paid by Mrs. Alder- 
man or her husband to the defendants for the conveyance o! 
their interest in the land, but that it was agreed between 
them that Alderman and his wife in consideration of the 
conveyance should pay off the debts owing by the deceased. 
The grantors remain in possession of the land, and they have 


no visible property upon which complainant can levy to 
satify his execution, the personal estate being in the hands 
of the administratrix. 

The bill charges that the personal estate is ample to pay 
oft all the debts of the deceased, and that the pretended 
sale and conveyance was made to hinder and delay com- 
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plainant in the collection of his judgment and was fraudu- 
lent and void. Ile prays that the conveyance be declared 
fraudulent and set aside, and that the interest of Lucinda, 
William G. E. and James Y. Gainer, the judgment debtors, 
in the land be sold, and the proceeds applied to the pay- 
ment of the judgment. 

The defendants demurred to the bill for want of equity: 
that it is multifarious; that it joins an administratrix in a 


‘pill to set aside a deed to which she was not a party as ad- 


ministratrix, and that it seeks to enjoin an administratrix 
trom discharging her duty as such. 

The demurrer was overruled. 

Defendants then filed a plea alleging that complainant, 
before obtaining his judgment, attached and levied upon 
the lands described and a large portion of the personal 
property belonging to the estate of James W. Gainer, and 
also “ garnisheed ” Alderman and his wife, and upon the 
trial of said attachment and garnishment a judgment was 
rendered against complainant. 

This plea was overruled. 

Defendants then answered admitting all the facts charged 
in the bill, but deny the traud or intent to defraud. They 
say they were prompted to convey the land to Lucretia A. 
Alderman to save the personal estate which they considered 
of more value io them than the land, Mrs. Alderman agree- 
ing that in consideration of the conveyance to her she would 
pay oll all the debts chargeable against the estate of James 
W. Gainer, deceased. Annexed to the answer is a schedule 
of claims against the estate, paid or to be paid by Mrs. Al- 
derman, amounting to about two hundred and twenty dol- 


lars. 

One witness only was examined. The complainant in- 
troduced George A. Baltzell, who testified that “sometime 
before the execution of the deed, but after J. W. Russ had 
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sued the boys, (Wm. G. E. Gainer and James Y. Gainer,) R. 
J. Alderman asked me if the lands were subject to the debts 
of Wm. G. E. Gainer and James Y. Gainer. I inquired of 


him who the lands belonged to. He said to the estate of 


James W. Gainer. I told him that it was not subject to 
their debts. Subsequently he, Alderman, brought me a 
deed unsigned and blank, as he said, from D. L. MeKinnon. 
I remarked to him there was no consideration stated ; he, 
Alderman, told me to fill it in, and as well as I can recollect 
the consideration was put in at $1 per acre. Alderman, 
Bridges and myself then went to the house now occupied by 
S. Brash and witnessed the signatures of the parties.” 
This witness also testified: ‘“ There was nothing said as to 
the consideration of the deed. When the deed was exe- 
euted, R. J. Alderman took it and handed it to his wife, 
who said she knew nothing about it.” 

The Chancellor decreed that the deed was fraudulent, null 
and void as against the claim of complainant. That said 
deed be and is hereby set aside, annulled and declared of no 
effect, and that a master sell the interest of Lucinda, Wil- 
liam G. E. and James Y. Gainer in said lands and execute 
a deed to the purchaser, and that the money arising from 
the sale be applied to pay the debt due the complainant, 
and that the defendants pay the costs. 

The defendants appeal from this decree. They allege 
error in overruling the demurrer to the bill and sustaining 
the demurrer to their plea, and in granting the decree set- 
ting aside the deed upon the testimony of only one witness. 

The bill shows a plain case for the exercise of the equity 
powers of the court. These debtors, before suit, are pressed 
tw pay their debt, and before ‘judgment can be recovered 
against them they convey to the daughter of one, who is 
the sister ot the other two, their interest in land worth 
$1,500, for the avowed purpose of saving to themselves the 
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personal estate of their husband and father free from the 
payment of his debts, amowiting only to about two hun- 
dred dollars, and the necessary effect of their conveyance to 
Mrs. Alderman was to place the land beyond the reach of 
an execution to satisty their debt of over eight hundred dol- 
lars due to complainant, while they have no property sub- 
ject to execution. 

There was ample personal property to pay the debts of 
the intestate, and this should be so applied before resorting 
to the real estate. Instead of this they endeavor to make 
the real estate, worth $1,500, pay the debts and to save the 
personal (which they say is of more value than the land) to 
themselves, and keep the land from their own creditors. 
The result is a fraud upon their creditor. 

A proper case tor equitable interference is, therefore, 
clearly made by the bill and the demurrer was properly 
overruled. The plea shows nothing except that plaintiff 
endeavored to collect his claim by law and failed. It was 
overrule, of course, as it should have been. 

The defendants insist that they having denied the fraud 
by the oaths-of four of them, while there is the testimony 
of only one witness against them, their answer is not dis- 
proved. Bur they have denied only that they intended to 
detraud, while they admit all the facts charged in the bill 
and allege ther facts tending to show the fraudulent char- 
acter of their acts as charged against them. The testimony 
of the witness shows that Mrs. Alderman knew nothing of 
the objects of the transaction, and that no definite consider= 
ation tor the conveyance had been agreed upon. If the con- 
sideration was as stated by them, t» wit: the payment of 
the father’s debts of about 3200, (which debts should be 
paid out of his personal estate,) it was so grossly inadequate 
to the value o the interest conveyed that the presumption 


of traud naturally arises, the grantors being indebted and 
ll ‘ 
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without other means of payment. This grantee is not a 
bona fide purchaser for she paid nothing at the time, and in 
fact * knew nothing about” the matter. She was a mere 
listless instrument used by the other defendants for their 
own purposes. Nor is it even alleged in the answer that 
she or any one for her has since the conveyance paid any of 
the debts which it is alleged she agreed to pay, and there is 
no proof of any such payment. 

The denials in an answer in order to make it evidence 
and to require it to be overcome by the testimony of two 
witnesses or its equivalent, must be denials of the facts stated 
in the bill and not merely denials of conclusions or argu- 
ments flowing from facts? Copeland vs. Crane, 9 Pick., 
73; 1 Dan. Ch., 844. 

The 4th ground of error is, that the decree does not re- 
quire the repayment to Lucretia A. Alderman of the 
amounts paid out by her on the purchase. 


If she has advanced anything on account of the debts of 


her father she may be entitled to reimbursement by present- 
ing her claims to the administratrix. Her posifion here 
is not such as entitles her to reimbursement out of the land 
under a «decree in this case. In fact, as above stated, it is 
not alleged in the answer, nor is it proved that she has paid 
anything. 

The remaining errors assigned are, that the decree re- 
quires the property of the estate of James W. Gainer to be 
appropriated to the individual debts of the heirs while 


there are outstanding debts against the estate remaining un- 
paid, and that the decree will prevent the faithful dis- 
charge of her duties by the administratrix by taking the 
property from her. , 

The answer to this is, that such is not the eflect of the 
decree. I[t does not interrupt the due administration of the 
estate. The sale under the decree will be of the interest 
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of the judgment debtors, whatever it mav be, subject to the 
claims of creditors of the estate. The status of the admin- 
istratrix as such is not disturbed by the decree. 

The decree is affirmed. 





Joun T. Ilowarp, APPELLANT, vs. Davip Moors kT AL., 
APPELLEES. 

No lien enures under Chapter 3132, Laws, in favor of a laborer for a 

sub-contractor against a railroad company where the only privity 

of contract existing is between the company and the first con- 


tractor. 


Appeal trom the Circuit Court for Jackson county. 


‘The facts of the case are stated in the opinion. 
John A, Henderson and D. L. MeKinnon for Appellant. 
Benjamin S. Liddon for Appellees. 


The appellees, who were complainants in the court below, 
brought suit to enforce laborers’ liens upon the railroad of 
the Pensacola and Atlantic Railroad Company. John T. 
Howard, contractor, and the Pensacola and Atlantic Rail- 
road Company were made parties defendant to this suit. 
This action was brought under Sections 1, 2 and 3 of Chap- 
ter 3132 of Laws ot Florida, Acts 1879, MeClellan’s Digest, 
page 730, Sections 41 and 42. 

As to the first ground of demurrer, the first ground of 
error in the petition of appeal, [ submit the following ob- 
servations and authorities: 

Howard is made a party to this suit for the reason that 
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he was the contractor for the building of the railroad 
upon which the appellees claim a lien for labor. 

At the time of filing of the bill the road was unfinished 
or was then being built. Howard was made a party defen- 
dant in accordance with the general rule of equity prac- 
tice, that all persons interested in the object of the suit 
should be made parties either complainant or defendant. 
Story’s Eq. Plead., $728. 

As to general want of equity in bill, the statute upon 
which this suit was brought is broad and comprehensive. 

Statutes must be construed according to their plain im- 
port and meaning, and so as to carry into effect the evident 
intention of the Legislature. At the time (1879) of the 
passage of the act under which this suit was brought in 
the Court below, a statute was in force. See McC. Dig., 
pages 721 and 722, or Chapter 3042, Laws of Florida, page 
101, laws of 1877, which gave the mechanic or laborer a 
lien upon the building, mill, &¢., upon which his lalior 
should be performed. This act hampered the lien with 
several restrictions by requiring that the contract should 
be made with the owner, and in the case of a journeyman 
or laborer, limiting the amount for which the owner was 
responsible to the amount due the contractor. The statute 
of 1877 did not mention railroads. The object of the Le- 
gislature of 1879 was to extend this lien to railroads, to free 
the lien trom all restrictions and to give to those whose la- 
bor builds a railroad a guarantee for the payment of the 
same, and protection trom fraud. 

Public policy, justice and humanity alike require a lib- 
eral construction of such a law. The laborers of the coun- 
try are generally ignorant people. 

[f it were not for this beneficent statute, a worthless and 
insolvent contractor or sub-contractor (if there be such a 


thing) could employ a large force of laborers, build a road, 


pene ea 
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collect his money from the railroad company and then re- 
fuse to pay the laborers or abscond, leaving them remedi- 
less, just as Colson did in this case. 

It was to prevent such fraud and injustice that the statute 
was enacted, and the court should give the statute a 
liberal construction to aid in the accomplishment of its 
humane purposes. Schmidt vs. Smith, 61 Ala., 252; Gei- 
ger vs. Hurry, 63 Ala., 638; Welsh vs. Porter, 63 Ala., 
225; Barnard vs. McKenzie, 4 Cal., 251; Westland vs. 
Goodman, 46 Conn., 83; Buck vs. Bryan, 2 Low., (Miss.) 
3888; Buchannan vs. Smith, 43 Miss., 90; Barnes vs. 
Thompson, 2 Swann, (Tenn.) 313; Brown vs. Story’s Ad- 
ministrators, 4 Metcalf, (Ky.,): Oster vs. Rabman, 46 Mis- 
souri, 595; Putnam vs. Ross, 46 Missouri, 337; Skyrne vs. 
Occidental Mill Co., 8 Helm., (Nevada,) 219; Phillips Me- 
chanic’s Liens, pages 22 and 27, et seg. ; Kneeland Mechan- 
ic’s Liens, page 359, et seq. 

It may be contended on behalf of appellant that there is 
no privity of contract between the appellees (complainants 
below) and appellant, Howard, (defendant below) and that 
theretore we show no right to recover as against him. | 
am aware that there are a numberof old decisions, notably 
among them some from the Supreme Court of Mississippi ; 
Shotwell and Mayrant vs. Kilgore, 4 Cushman, 125; 
Holmes vs. Shands, 4 Cushman, 639, and same case in 5 
Cushman 40, to the effect that a mechanic’s or laborer’s 
lien does not attach to a building, unless the contract was 
made with the owner, and that it is limited to the amount 
due from the owner to the contractor. A careful reading 
of all such cases will show that such decisions were ren- 
dered upon statutes similar to our acts of 1868 and 1877, 
and not based upon law so broad and liberal to the work- 
ingman as that upon which this suit is brought. 

The statute upon which this action was brought has 
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never been passed upon by this court. The case of 


Trustees of Wylly Academy vs. Sanford, 17 Fla., 162, 
was based upon the statutes of 1868 and 1877. 

When the statute is broad in its terms the courts will en- 
force the lien of the workingman, whether the contract be 
made with the owner or not ; and whether the owner is in- 
debted to the contractor or not; and a, lien has been sus- 
tained where the owner had paid the contractor in full. 
Atwood vs. Williams, 5 Heath, 40 Maine, 409: Philips on 
Mechanic’s Liens, page 84, et seq. 

The subject of mechanic’s liems isa new one. In the 
different states are statutes varying in their nature both as 
to the lien itself and the remedy for enforcing it. We can 
not tell what degree of authority to attribute to a decis- 
ion until we know the statute upon which the decision is 
based. I have access to only a brief summary of the statutes 
of the different States upon this subject, but from them | 
learn that some States have laws like ours of 187%. The 
courts will enforce the lien even though it have the effect 
of charging the property of one person with a debt con- 
tracted by another, without his knowledge or consent. They 
hold in such cases that they will constrne the statute strictly 


‘and not extend it beyond its manifest provisions; but they 


do not set the law aside nor nullify its provisions by con- 
struction. Mushlett vs. Silverman, 50 N. Y., 360; [nub- 
bell vs. Sehrezen, 15 Abbott, x. s., 300; Wayer vs. Bris- 
coe, 38 Michigan, 587; Brady vs. Anderson, 24 [linois, 
112; Philips vs. Stone, 25 [linvis, 80. 

2. The second ground of appeal is that the bill did not 
state upon what portion of said railroad the alleged work 
was performed. The bill alleges that complainants therein 
rendered labor upon the said railroad in Jackson county, 
Florida. I do not know how much more definite and cer- 


tain it could be. 
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3. Ag to the third ground of petition of appeal, that 
James A. Colson is not made a party. The bill states that 
the bulk of the claims are already in judgment as against 
Colson, that he has absconded, that he is utterly insolvent, 
ke, &e. 

In view ot these statements, I do not see why Colson 
should be made a party to this suit. Making him a party 
would aggravate the costs to no purpose. 

4. As to the 4th ground, that a court of equity has no 
jurisdiction, I cite McClellan’s Digest, page 730, Sec. 42. 

A court of equity would have jurisdiction to enforce this 
lien on general equitable principles, unless a clear and suff- 
cient statutory remedy was given. 


Mr. Justice Westcott delivered the opinion of the 
eourt. 


David Moore and a number of others who are named as 
plaintiffs filed their bill against Howard and the Pensacola 
and Atlantic Railroad Company, in which they allege that 
the said company is engaged in building a railroad through 
Jackson county, Florida; that they were employed as la- 
borers in the latter part of the year 1882 by one James A. 
Colson, in the building and construction of the railroad then 
being built by the Pensacola and Atlantie Railroad Com- 
pany through said county, and that said Colson was a sub- 
eoutraector under the defendant, John T. Howard. They 
set out the amounts due them respectively by said Colson 
and aver that they have obtained judgments against said 
Colson. They allege also that he is utterly insolvent ; that 
he had absconded and could not be found in the county ; 
that they had demanded payment of their claims of the 
said Howard, and had given notice of the nature of 
their claims to the said company. Plaintiffs pray that it 
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may be decreed that they have a lien upon the said railroad 
and a sale ot part of the road in Jackson county. 

In this bill Howard interposed a demurrer, which being 
overruled he enters an appeal. Unquestionably no decree 
affecting this property can be made here withont having 
the company a party to the proceedings, and it does not ap- 
pear from the record that the company has been served with 
subpeena or has appeared. 

In view of the conclusion we reach, however, we deem it 
necessary here to examine but one question, as the solution 
of that finally disposes of the case as it now stands. It is 
insisted that there is no equity in the bill. In other words, 
that the complainants have no lien against the road. It is 
not contended that these persons have any lien unless it is 
authorized by the provisions of Chapter 3132, Laws. The 
Legislature there enacted: 

“Ssotion 1. That hereafter every person who shall 
perform labor upon, in or for the benefit of any 
railroad, mill or manufactory in this State, whether 
in the construction, working or repairing thereol, to whom 
there shall be anything due for such services shall have a 
lien of prior dignity to all others upon such railroad, mill or 
manufactory, whether operated or owned’ by an incorpora- 
ted company or not. 

“Sxctron 2. That such lien may be entorced by bill in 
equity, and all or any number of persons holding such lien 
may be joined as parties complainant. 

“Sxrction 3. That in case suit be brought for such debt 
at law the Judge having jurisdiction may order execution 
to be levied upon the property of such railroad, mill or 
manufactory, and the sheriff or other officer shall proceed 
to sell the same notwithstanding any claim of exemption 


interposed.” 
The claim here is not that of a contractor or laborer for 
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the company, nor is it a demand for work performed for 
the contractor, Howard. The services are rendered for a 
sub-contractor between whom and the company it is not 
even alleged there is any privity of contract, nor is it al- 
leged that there is any sum due the contractor by the com- 
pany. The question, therefore, is, has such a person a lien 
under the statute. In the argument of this case it was in- 
sisted upon one side that statutes of this character should be 
liberally construed, they being in aid of the laborer. While 
upon the other side it was contended that such statutes cre- 
ated secret liens, were contrary to common right, conferred 
special] privileges and rights upon one class of a community 
not enjoyed by others, and that they should therefore re- 
ceive a strict construction. <A slight examination of the 
books will show that such contradictory rules of construc- 
tion have been announced by the courts iri treating the sub- 
ject generally. Our examination, however, leads us irre- 
sistibly to the conclusion that the cases which approach 
nearer to the precise question here involved do not sanction 
the view that the road here is subject to the claim of labor- 
ers for the sub-contractor. In the case of Wood and Wood 
vs. Donaldson, 17 Wend., 551, a similar question arose in 
the Supreme Court of New York. The first section of an 
act of the Legislature of that State provided “ that every 
mechanic, workman or other person doing any work to- 
ward the erection of any building in the City of New York 
erected under a contract in writing between the owner and 
builder, or other persons, whether such work be performed 
as journeyman, laborer, cartman, sub-contractor or other- 
wise, and whose demand has not been paid, may deliver to 
the owner an attested account of the amount and value of 
the work thus performed remaining unpaid, and thereupon 
such owner shall retain out of his subsequent payment to 
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the contractor the amount of such work for the benefit of 
the person performing the same.” 

Itwas held that such a statute gave no lien to the credi- 
tor of a sub-contractor. See also same case, 22 Wend., 395, 
where Chancellor Walworth discusses the subject generally 
under the first section of the New York statute. 

In the case of Hartman vs. Rand, 27 Penn. State, 515, 
Lowrie, J., speaking of the relation of a materiel man to 
the owner of the property under a general lien law, in the 
head note, says: “ No one has power to bind the building 
tor work done or material furnished, except the owner or 
contractor under him.” In the body of the opinion he uses 
this language: “The claims of workmen and materiel men 
do not become liens on a house from the mere fact that the 
work was done or the materials found for its erection, ior 
they must be founded on a contract, express or implied, di- 
rect or indirect, with the owner of the estate sought to be 
charged.” Like principles are asserted in Kirby vs. Me- 
Garry, 16 Wis., 68, and in Greenough vs. Nickols, 30 Ver- 
mont, 768. 

Our statute provides for payment tor sums due for ser- 
vices. This language implies the existence of a contract. 
So also the provisions of the third section contemplate con- 
tract relations, for what is there’ provided for is the satis- 
faction of a judgment at law against the railroad company, 
mill or manufactory, and certainly it will not be pretended 
that the laborers under a sub-contractor stand in any such 
contract relation as enables them to obtain a judgment at 
law against such company, mill or manufactory. 

A person who does labor under contract with the com- 
pany has a lien under the statute. It may be also that one 
who labors or does work for a contractor has a lien, as it 
seems that there is such privity between such laborer and 
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the company as justifies the existence of a lien. But this 
question is not here involved. 

As to laborers under a sub-contractor, however, there is 
no privity between them and the company, and a fair ex- 
amination of all the cases on the subject leads to the con- 
clusion that no such lien exists unless the words of the 
statute clearly contemplate it. Phillips on Mechanic’s Liens, 
$$45 to 51, inclusive, and cases cited. 

The judgment overruling the demurrer is reversed, and 
the ease will be remanded with directions to enter final 


judgment for defendants upon the demurrer, unless the 


plaintiffs desire to make a case by amendment, in which 
event the usual practice will be followed. 





Fraxk P. GALE ET UX., APPELLANTS. vs. CHARLES S. 
HARBY ET ALS., APPELLEES. 


Prusts arising under a will are express trusts to be controlled and 
iterpreted under the terms of the will. 

Where, by a will, a portion of the property is devised or be- 
jueathed to certain of the grandchildren of the testator, with 
divections to his executors to hold it in trust for and to use and 
‘ontrol it forthe interest of the grand children until they should 
tarry or become of lawful age. when it was to be divided among 
them, the mother of such grandchildren acquires no interest 
in the property. 

3. Parol testimony is admissible to show that the grantees in a deed of 
conveyance of land absolute on its face, purchased as trustees, 
witha knowledge of the trust, that the cash paid at the time of the 
purchase was money realized from the sale of the trust property, 
and that subsequent payments of the balance of purchase money 
due was money realized from the use of the property purchased 
with the trust fund. A purchase with trust funds is virtually 
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a purchase paid for by the cestui que trust. Such a purchase is 
a trust by operation of law not within the statute of frauds, and 
the fund may be followed so long as its general character can be 
identified. Where the grantees admitted the trust, and that the 
purchase was made with trust funds, as well as that they held as 
trustees, the trust arises by operation of law based upon pre- 
sumed intention of the parties, and is a resulting trust. 

4, Where a party knows that he is dealing with trust funds he is held 
to knowledge of the character of the trust whether he advises 
himself of its precise nature or not. A knowledge of the fact 
that another person has equitable title to the fund is sufficient to 
charge him with knowledge of the character of the trust. 

5. Admission by parties sought to be charged as trustees that they 
were trustees sworn to by disinterested witnesses, such admis- 
sions being accompanied by corroborating circumstances, are evi- 
dence of the highest character. This ina suit to establish the 
trust against one who claims through the party so admitting the 
trust. So also6 is the fact that all the parties dealing with the es- 
tate admitted the existence of the trust for years admissible as 
evidence, as well as the fact that at the time of the purchase the 
financial condition of the party was such as ‘‘makes it impossible 
for him to have been the purchaser.”’ 


= 
~ 


i. Where the facts set forth in the bill disclose the nature of an express 
trust under a will that the character of the trust is miscon- 
ceived and the effect of the devise or bequest not correctly stated 
is immaterial. The court will make its own conclusion from the 
facts stated and proved. 

7. Where the facts are set forth in the original bill an amendment sim- 

ply stating a conclusion of law deemed to follow from those 

facts, such as a general charge that an act was the result of 
fraud, accident or mistake, no specific act of fraud, accident or 
mistake being alleged, may and should be treated as surplusage. 

While this is bad pleading, its e‘fect cannot be to destroy equities 

otherwise alleged and shown upon the hearing to exist. 


Appeal from the Circuit Court for Leon county the 
case having been transferred from Madison county. 


The facts of the case are stated in the opinion. 
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S. Paseo and C. W. Stevens tor Appellants. 


A. Paterson, F. W. Pope and J.B. Marshall for Appellees. 


Mr. Justice Westcott delivered the opinion of the 


eourt. 


The subject matter of this controversy is a tract of land 
in Madison county, Florida. All of the parties, plaintiffs 
and defendants, except J. Leroy Gale and her husband, 
Frank P. Gale, and Sarah E. Ward and her husband, John 
E. Ward, maintain that the property is the subject of a 
trust under, and is controlled by the will of Andrew Hamp- 
ton, who died in the State of Georgia, in the year 1840, 
and that under this will and a deed from Rachel Griffin, 
the daughter of Andrew Hampton, who had, as they allege, 
a life estate under the will, the present existing equitable 
interest in the land is divisible into six parts, one of which 
goes to each of the children of Hardy Griffin and Rachel 
Griffin. That is to say, one part each to Ella L. Harby 
and William D. Griffin, children of Hardy and Rachel 
Griffin, one part to J. Leroy Gale, who is the sole heir of 
J. L. Griffin,a son of Hardy and Rachel, one part to Joseph 
L. Lelia and Eugene Griffin, heirs at law of A. A. Griffin, 
a son of Hardy and Rachel, one part to Lucia Jones and 
Hattie Vandiver, children of Mary EK. Whitlock, a daugh- 
ter of Hardy aml Rachel Griffin, one part to 8. Janie 
Hines, a child of 8S. Janie McGehee, who was a daughter 
of Hardy and Rachel Grittin. Plaintiffs seek a partition 
of the land according to this view, and such is the prayer 
of the bill. The defendant, Leroy P. Gale, on the other 
hand insists that the land was the property of A. A. Grif- 
tin and Joseph L. Griffin, children of Hardy and Rachel 
Gtriffin, that they held it as tenants in common, and that she 
as the sole heir of Joseph L. Griffin is entitled to one-half 
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ot the land. The general claim of plaintifis is that certain 
trust property, in which they had a sixth interest as above 
set forth, under the will of their grandfather, Andrew 
Hampton and the deed of their mother Rachel, was in- 
vested in this land, and that the land was paid tor by the 
proceeds of the trust property and its use. The land was 
conveyed by Thomas J. Linton to A. A. and Joseph L. 
Griffin, and the deed is absolute upon its face, A. A. and 
Joseph L. Griffin giving a mortgage to pay the balance 
of the purchase money. The defendant insists that no 
part of the trust fund entered into the purchase and that 
it was made upon the credit of her father and her uncle, 
A. A. Griffin, who afterwards satisfied the mortgage by 
the results of a joint use and cultivation of the land. The 
plaintiffs insist that a large cash payment consisting of 
the trust fund, was made by A. A. and J. L. Griffin, and 
that the payment of the mortgage was made from funds 
realized from the after cultivation of the land by slaves 
belonging to the trust fund, and that both Joseph L. and 
A. A. Griffin, the grantees, and the grantor Linton, ac- 
knowledged at the time of the execution of the deed by 
Linton that A. A. and Joseph L. Griffin acted as trustees 
in the purchase, and that neither they nor their represent- 
atives up to the time of the institution of this suit ever 
denied that they were trustees. 

The Cireuit Court sustained the view of the plaintifis, 


and made a decree accordingly, trom which only two of 


the defendants, J. Leroy Gale and her husband, appealed, 
which appeal is entered after a severance as to the interests 
of F. P. Gale and wife. 

The first ground of appeal is that the merits of the cause 
are with the appellants. 


The will of Andrew Hampton and the relatiouship of 


the parties to him is not denied. The interest which went 
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to Rachel Griffin, his daughter, or to her children must be 
fixed by it. As to this matter the testator directed, “ that 
all my estate, both real and personal, be divided into nine 
equal lots or shares, and my executors shall set apart by 
lottery one of said lots or shares to each tamily of my 
grandchildren.” The testator directed that the fathers of 
his grandchildren should have the “emoluments and profits” 


‘of the property, given to their children during their lives 


(the fathers) and that “should any of my grandchildren 
marry or become of lawful age then and in that case their 
father or fathers may give to them a portion or share of 
their property if they think proper to do so, otherwise it 
will remain together until their father’s death, then to be 
equally divided between such grandchildren, share and share 
alike.” The testator, as to the property given to the chil- 
dren of Rachel Grittin, which is the origin of the trust 
here, directed “ that the following exceptions bear in rela- 
tion to every part of my estate, that is to say, the portion 
or part of my estate that I bequeath to the children of my 
beloved daughters Rachel and Mary, to be held in trust by 
my executors, and the said executors to use and control in 
any manner that they think most conducive to the interest 
of the children of the said Rachel and Mary, free from the 
coutrol of their present husbands, or any future husband 
they may have, until it would have been distributed had 
this exception not have been made.” The executors named 
in the will were the four sons of Andrew Hampton, of 
whom Benjamin W., John M. and Andrew Y., qualified 
aud undertook the trust. The original trust thus arising 
under a will is an express or direct trust, and it is con- 
trolled, and to be interpreted by the terms of the will. 
It is apparent that under this will Mrs. Rachel Griffin had 
no interest in the property devised or bequeathed to her six 
children. The legal title was in the executors qualifying 
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and the equitable estate was in the children, each child to 
be entitled to his or her share upon his or her marrying or 
becoming twenty-one. All of the children of Rachel 
Griffin are twenty-one years of age, and all of them now 
living, unless it be William D. Griffin, have been or are 
married. 

The deed of Linton to A. A. and J. L. Griffin being ab- 
solute on its face, the next question here involved is 
whether it can by shown by parol testimony that they pur- 
chased as trustees with a knowledge of the trust; that the 
eash purchase money was money realized from sales of 
property coming to the children under the will, and that 
the subsequent payments upon the land were made from 
moneys realized though the cultivation of the land by 
slaves belonging to the trust property and derived under 
the will. Perry on Trusts, in treating of this subject, asks 
the question, “ whether trust money can be followed into 
land by parol evidence,” and he answers the question by 
stating that “ it is clearly established it may on the ground 
that a purchase with trust money is virtually a purchase 
paid for by the cestui que trust, and such a purchase is a 
trust by operation of law and not within the statute of 
frauds, and the fund may be followed so long as its general 
character can be identified.” Perry on Trusts, $$138, 127. 

Sir William Grant, in Leneh vs. Leneh, 10 Ves., 517, 
speaking of this matter, says: “Then as to the other 
ground that the purchase was made with the trust money, 
all depends upon the proof the fact; for whatever doubts 
may have been formerly entertained upon this subject, it is 
now settled that money may in this manner be followed 
into the land in which it is invested; and a claim of this 


sort may be supported by parol evidence.” 
22 


Says Lewis, Justice, in Thompson’s Appeal, 22d Penn. 
State, 17: “ Whenever a trust fund has been wrongtully 
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converted into another species of property, if its identity 
ean be traced, it will be held in its new form liable to the 
rights o. the cestui que trust. No change of its state and 
form can divest it of such trust. So long as it can be iden- 
tified, either as the oriyinal property of the cestui que trust 
oras the product of it, equity will follow it, and the right 
of reclamation attaches to it until detached by the superior 
equity of a fone fide purchaser tor a valuable consideration 
without notice. The substitute for the original thing fol- 
lows the nature of the thing itself so long as it can be as- 
eertained to be such.” See also Story’s Eq., $1257, cases 
cited to note 6: $128, Perry on Trusts. 

This is a resulting trust, so far as it is created by opera- 
tion of law, and based upon presumed intention of the par- 
ties, and acts of A. A. and J. L. Griffin intended to be acts 
as trustees unaccompanied by fraud. If the purchase 
money belonged to the trust fund, and A. A. and J. L. 
Griffin knew that faet,and by virtue of their influence with 
their mother, Rachel Griffin, as her sons, and contrary to 
the understanding with her they took the deed in their own 
name, intending a personal gain, it is a trust as against the 
children, accompanied by fraud, and that is a constructive 
trust. From such circumstances and relations courts of 
equity raise a trust by construction. “This trust they will 
fasten upon the conscience of the offending party and will 
convert him into a trustee of the legal title and order him 
to hold it or execute the trust in such manner as to protect 
the rights of the defrauded party and promote the safety 
and interests of society.” 

[t makes no difference in this case that they did not un- 
derstand that the trust was for the children, and there was 
no life estate in the mother. If they knew it was trust 
money they were dealing with they are held to notice of 


its character whether they took the trouble to advise them- 
12 
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selves of its precise nature or not. It is enough for them 
to know that some other person has an equitable title to 
the property, and that they are dealing with trust prop- 
erty. A knowledge of such facts as should lead them by 
inquiry to full knowledge of the actual facts is all that is 
necessary. 

This leads us to an examination of the evidence. The 
deeds in evidence show the following transactions: That on 
the 10th of October, 1854, Thomas J. Linton agreed to sell 
Hardy Griffin a large body of land in Madison county, in- 
cluding nearly all of the land mentioned in the bill, for the 
sum of $25,000, 32,800 on the first of January of the years 
1856, 1857, 1858, 1859 and 1860, 33,000 on the first of Jan- 
uary, 1861, and 38,000 on the first of January, 1862, the 
note to draw interest at six per cent. per annum from Jan- 
uary 1, 1855, and that Griffin was to have possession on 
January 1, 1855, and was to give a mortgage on the land 
to secure the payment of the seven notes: that on Febru- 
ary 8, 1855, Linton conveyed this land to Hardy Griftin, 
and that Hardy Griffin gave a mortgage to him on the land 
to secure the payment of the notes which were given as 
agreed upon, Mrs. Griftin releasing her dower interest there- 
in; that on the 14th of March, 1856, Hardy Griffin recon- 
veyed the land to Linton, stating the consideration to be a 
payment of 325,000, Mrs. Rachel Griffin, the witness, re- 
leasing her dower interest therein: that on the next day, 
the 15th of March, 1856, Linton conveyed 1,480 acres of 
land included in the former transactions, and 120 acres ad- 
jacent thereto, making in all 1,600 acres to J. L. and 
Archibald A. Griffin as tenants in common, the considera- 
tion being stated to be a payment o! 312,000; that on the 
same day (March 15,1856) Archibald A. and Joseph L. 
Griffin mortgage the same land to T. J. Linton, reciting an 
indebtedness to him shown by six promissory notes. the 
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first due January 1, 1857, for $2,507, the others for ditier- 
ent sums becoming due January 1, 1858, °59, 60, 61 and 
‘62 tor the sums which, with the amount of the first note, 
aggregate the sum of 317,914.70, the notes given for the 
several sums not bearing interest until after their maturity, 
the wife of J. L. Griffin, Sarah E., relinquishing her dower 
interest, and that this mortgage was satisfied on or before 
the 28th day of May, 1863, and-the evidence discloses that 
J. 1. Griflin died before the first note became due in De- 
cember, 1856, and there is vo evidence in this record which 
shows that his administrator, or any one representing him, 
ever paid a cent of money for him apon the mortgage debt. 
He is the tather of J. Leroy Gale, and she is the defendant 
now claiming one-hait of the land. In addition to this, if 
the evidence in this case shows any one fact with distinet- 
ness and certainty, it is the fact that J. L. Griftin, the an- 
eestor of J. Leroy Gale, at this time did not own but a very 
smal] property. J. L. Griffin died the second year after he 
came to Florida. fe had when he came .one buggy, one 
trunk and two horses, and A. A. Griffin had no property 
but two horses, and this property. both of J. L. and A. A. 
Griffin, their mother testifies her husband bought for them 
with her money. For the year 1855 his taxes are assessed 
at 34.07, and his property named as a carriage and three 
slaves, aud in 1857, after his death, his administrator pays 
taxes on slaves valued at 31,200 and notes valued at $400. 
This, however, is not all of the evidence upon the subject of 
the financial ability of these parties. As to this matter and 
all the other facts a substantial statement of the essential 
portions of the evidence will disclose the truth. 

This leads us to the consideration of the testimony. 

Mrs. Rachel Griftin testifies that her father, Andrew 
Hampton, gave her and her children a piace in Lawrence 
county, Georgia: that she sold that place and with the 
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proceeds bought a place in what was then Baker county 
and now Dougherty county, Georgia; that she sold this 
place, moved to Florida and bought the plantation 
described in the Dill, making the first payment 
trom the proceeds of the sale of the land in 
Georgia; that the sale in Georgia was for part cash 
and part credit, and the balance was applied to the pay- 
ment for the Florida place; that Wade Hampton was her 
tirst trustee, and after his death John M. and Andrew Y. 
Hampton became her trustees, her husband, Hardy Griffin, 
acting in all these transactions with the permission of her 
trustees ; that the titles were made to A. A. and J. L. 
Grittin, because she chose them as her trustees, and that 
they consented thus to act. She says that “ when we came 
to Florida we bought the plantation where M. W. Linton 
now lives” from Mr. T. J. Linton; that he, Mr. T. J. L., 
became dissatisfied as her property was trust property ; 
that the first deed was made to her husband, Hardy Grif- 
tin; that her husband then sold the place back to Mr. Lin- 
ton, and bought then the place described in the bill; that 
the deed to this place was made to her sons A. A. and J. 
L. Griftin, who agreed to act as her trustees, Mr. Linton 
agreeing to take a mortgage from them for the balance of 
the purchase money ; that he would not make the transac- 
tion with her husband, because he was embarrassed ; that 
her sons then gave a mortgage on the place to Mr. Linton 
for the balance of the purchase money, and did it by her 
direction; that the mortgage was paid by A. A. Griffin, 
her trustee, J. L. Griffin, having died the second year after 
she moved to Florida, and had nothing to do with the 
payment; that A. A. Griffin paid the mortgage with the 
proceeds {rom the negroes her father gave her, working on 
the place. She produced three of the mortgage notes, 
which she says she has had in her possession ever since 
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they were paid ; that all of the notes were paid and in her 
possession. One of these notes is endorsed, “ paid April 
Ist, 1861, by trust funds, A. A. Griftin, Trustee ”; that J. 
L. Griffin had no property when he came to Florida, but 
one buggy, a trunk and two horses; that A. A. Griffin had 
two horses, which her husband bought for them with 
money from H@r estate, and that neither of her sons ever 
claimed any part of the land; that all the property was 
given in by A. A. Griffin, her trustee; that if her husband 
ever paid any taxes upon it he paid them as agent. She 
produces a number of tax receipts ; among them we finda 
receipt for the year 1852, to Hardy Griffin, as agent for his 
wife and children, for 359.52, and a receipt to J. L. Griffin 
tor forty cents for his taxes for the year 1852. A. A. Grif- 
tin pays a like torty cents for his taxes. For the year 1855 
J. L. Griffin 35.70, and A. A. Grittin $1.84, while A. A. 
Griffin, as agent, pays 870.27 railroad tax for the year 1855. 
There are other receipts, some by A. A. Griflin, as trustee, 
and there are copies of assessments taken from the office 
of the Comptroller of Public Accounts of the State, which 
show that A. A. and J. L. Griffin and their father: had 
very little property, while Mrs. Griffin owned or proposed 
to own the estate in question here. She says. that her hus- 
band, when they were married, had a good deal of property + 
that he lost it by standing security for his brother, who 
bought a steamboat, which was burned on her first trip ; 
that he had to pay $30,000 debt and interest from year to 
year; that her husband was sued, and all or a part of his 
property sold ; that a debt still remained unpaid ; that they 
then moved to Alabama, and the debt followed him there 
and broke him up again; that her father then wrote to her 
that if she would come back to Georgia he would buy a 
plantation for her and her children; that they then went 
back to Georgia, to the plantation he gave her, called the 
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“ Colwell” place; that her father lived about three weeks 
after they moved back to Georgia; that she got the por- 
tion of property as devised to her by the will, and it in- 
cluded the “ Colwell ” piace, which is the place referred to 
in her testimony, as having been sold when she moved to 
Baker county, Georgia, and from the proceeds of which 
she derived her property in Madison county® Florida ; that 
the business of the plantation had always been carried on 
by her direction, and that neither her husband nor her trus- 
tees ever transacted any business, as to the land, without her 
consent or direction. A number of accotint sales of cot- 
ton are produced as evidence by complainant’s counsel. 


They show sales on account of Mrs. Rachel Griftin, and of 


A. A. Griffin, trustee, in 1867, 1869 and 1870.) She says 
further, that she has given over her interests to her six 
children, and has made quit claim deeds for their parts 
to such of them as desired it, and they fixed it up among 
themselves. 

These deeds are trom Rachel Griffin to Ella L. Ilarby, 
S. Janie Hines, W. D. Griffin, trustee of minor children 
A. A. Griffin, and W. D. Griffin in his own right, and ex- 
tend in date trom April 8, 1875, to January 22, 1877. 

A deed trom Sarah E. Ward, late widow of J. L. Griffin, 
and mother of defendant, J. Leroy Gale, who asserts the 
claim to one half of the land to Mrs. Rachel Griffin, is pro- 
dueed. It is dated the 26th of September, A. D. 1874. It 
recites as a consideration the tact that her former husband 
had never paid for the lands described in it, and “ that the 
titles to said lands were made in the name of A. A. and JJ. 
L. Griffin, with the distinct and full understanding that 
they only held these titles to this !and as the trustees tor 
Mrs. Rachel Griffin, of the county of Madison, State of 
Florida.” This recital is made substantially a second time 
in the deed. The deed purported to convey all of the 
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dower interest of the grantor in the lands, and the lands 
were a part of those embraced in the deed to A. A. and J. 
L. Griffin. The deed, Mrs. Griffin says, was brought to 
her by her son, A. A. Griffin, not long before he died. A 
letter of the widow of J. L. Griffin to A. A. Griffin is 
also placed in evidence. This letter shows a good deal of 
unfriendly feeling towards “ Ella and Sis Mary,” meaning 
thereby two of the daughters of Hardy and Rachel Griffin, 
and recites a cause, which if it existed, would naturally oe- 
easion such feeling. It adds nothing to the recitals in the 
deed, and no further reference to it is necessary. There is 
also-in evidence a receipt given by Sarah E.,as guardian of 
her daughter, J. Leroy Griffin, to A. A. Griffin, adminis- 
trator of the estate of J. L. Griffin, for three slaves. The 
receipt recites that it is all the property of the estate of J. 
L. Griffin left after discharging the debts of the estate. 
This witness states further, that J. L. Griffin died insolvent ; 
that A. A. Griffin administered on his estate; that his 
debts were paid from her estate; that his father-in-law, 
from whom he had received two negroes and two children, 
eame from Georgia and got them. She says that J. L. 
(rriffin lived with her up to his death. Upon cross-exami- 
nation this witness states that she got a thousand or fifteen 
hundred dollars for the place she sold in Lawrence county, 
and eight or ten thousand dollars for the place in Baker 
county ; that she does not recollect the exact date she came 
down to Florida, but it was about twenty-two years ago; 
that the last payment on the place in Georgia was made 
before the war; that her trustees served generally, and 
when they did not her husband did; that the mortgage of 
A. A. Griffin and J. L. Griffin, was paid up during the 
war; that J. L. Griffin’s wife, when married, received no 
property ; that the estate of A. A. Griffin never was ad- 
ministered upon ; that he had no estate but his cattle; that 
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she gave $4,000 or 35,000 for the land in Baker county. 
This witness upon subsequent examination says she re- 
quested her sons to take a deed to this land as trustees ; 
that she thought they had done so until just before the 
commencement of this suit: that it was at Mr. Linton’s 
request she appointed them trustees; that they all led her 
to believe that it was a trust deed and her sons so acted ; 
that soon after said deed was given she sent J. L. Griffin, 
as her trustee, to Georgia to settle some business with her 
brother-in-law, Mr. Spicer, and others. 

Mrs. E. A. Spicer, witness for complainants, testifies as 
follows: I know all the parties to this suit. [knew Hardy 
Griffin. I think Hardy Griftin and Rachel Griffin came to 
Florida in 1854, but do not know exactly. I knew A. A. 
and J. Leroy Griffin ever since they were born: they were 
the children of Hardy and Rachel Griffin. When Hardy 
and Rachel Griftin came to Florida they had only trust prop- 
erty belonging to Rachel Griffin. They bought iarge bodies 
of land when when they came to Florida from Thomas J. 
Linton. They could not pay for the land in full, but what 
they did pay, was paid out of these trust funds brought trom 
Georgia. The deeds were first to be made to Captain 
Hardy Griffin, but Thomas J. Linton found out that Cap- 
tain Griftin owned nothing but trust property belongiug to 
Rachel Griffin, and was in debt. Mr. Linton then told A. 
A. and J. Leroy Griftin if they would give him a mortgage 
for the balance due on the land he would make them a deed 
individually, but not as trustees. Although A. A. and J. 
Leroy Griftin wanted it made that way, I mean to them as 
trustees, because Thomas J. Linton said to me trustees were 
not allowed to mortgage property under the laws of Flor- 
ida. T. J. Linton told them they could, after, arrange the 
matter with the other children, he only wanted to be se- 
cured, and desired the mortgage from A. A. and J. Leroy 
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Griffin individually for the reason above assigned, although 
he knew it to be trust property from inquiries made from 
Georgia and other sources. [ purchased a portion of these 
lands known as the Easter Fields, now controlled by J. Le- 
roy Gale, from A. A. Griffin, as trustee for Rachel Griffin, 
he saying that Rachel Griffin was willing to fix up the deed. 
[ went to see Thomas J. Linton in reference to some other 
matter, and he then told me not to purchase the lands from 
A. A. Grittin,as he did not think he could make good title 
to it, as the property belonged to Rachel Griffin, and was 
trust property. [then told him that Rachel Griffin wouid 
sign the deed. Mr. Linton told me he would give me a 
four thousand dollar note, which he held against the Griffins 
on the land and had a mortgage to secure the same, and 
that he would release said mortgage and give me a good 
title, as A. A. Griffin could not, taking the said land in 
payment for said note, and then sell the same land to me, 
taking a mortgage from me to secure the payment thereof, 
giving me the same time he gave the Griffins. T concluded 
T would not take the place, even alter purting some im- 
provements upon it. J have heard both A, A. and J. Leroy 
Grifiin SAY, rept atedly, that they held these lands as trust prop- 
erty for their mother, Rachel Griffin. They only claimed 
each a horse and buggy as their individual property. J. 
Leroy Grittin came to me in Georgia in 1856, after the 
purchase of these lands, for the purpose of winding up some 
trust affairs, and said to me: Aunty, [ have come to settle 
up some trust business of ma’s, as you know I am her 
(Rachel Griffin’s) trustee. [ came to see uncle Jack (that 
is my husband) to settle some trust business, but he is dead. 
He told me not to be uneasy, as he would settle these mat- 
ters with me, as he was trustee. The trust estate was ow- 
ing me at the time. I have often heard A. A. Griffin say 
this property was his mother’s, and regretted J. Leroy 
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Griffin, his brother, died betore they could have this mat- 
ter properly arranged, and he, A. A. Griffin, went to Geor- 
gia to see the widow of J. Leroy Griftin, and said he 
thought he had it all settled up. I know it was by the 
request of Rachel that A. A. and J. Leroy Griffin agreed 
and did act as her trustees. 

On her cross-examination, she says: I[ am sister to Mrs, 
Rachel Griftin. I have been living in Florida since 1861. 
[ moved trom Albany, Dougherty county, Ga. Mrs, 
Rachei Griffin and I were near neighbors in Georgia, 
Dougherty county ; our plantations joined. The plantation 
up there I know was my sister Rachel’s, because my hus- 
band, as trustee, purchased the place for her. The place 
up there was sold to Dr. Hunt and the proceeds applied to 
the purchase of this place. I mean these Linton lands 
mentioned in this suit. The lands I referred to in my di- 
rect examination are located near Greenville, in Madison 
county, Fla., and are the lands mentioned in this suit for 
partition. In reference to that part of my direct examina- 
tion, where I said J. Leroy Griftin, who was my nephew, 
visited me in 1856, L do not know what the main object 
of his visit in that county was for, but [ think he had been 
attending court at Newton, and came by to see my husband, 
to whom, [ think, he was indebted as trustee tor a certain 
amount due from Mrs. Rachel Griflin. / /ived with A. A. 
Griffin Jor twelve months, during which tine I tre quently 
heard him say he was trustee for the property mentioned in this 
suit. He never claimed a foot of it, but always spoke of it 
as his ma’s. I have no interest in this suit whatever. In 
my direct examination, where I spoke of purchasing the 
Easter Fields, I mean that I simply agreed to do so. No 
deeds or writings were ever drawn up. I moved on them 
intending to take the place, but concluded not to do so, un- 
der the advice of Mr. Linton. In my direct examination, 
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where [said Mr. Linton said he would make me a good 
title, [ meant he would lend me the money, that is, the four 
thousand dollar note to pay for the land, and that the Grif- 
fins, upon its receipt from me, would make me a title to the 
said Easter Fields, the said Linton cancelling the mortgage 
he held upon the Easter Flelds ; then I was to make a mort- 
gage on said lands to secure to the said Linton payment of 
the said four thousand dollar note. J have been living here 
in Greenville. in Madison county, sinee 1861. most of the time 
with the Griffin family. Rachel Grittin, my sister, has been 
living on this place in dispute all the time, claiming it as 
her own, and [ never heard any one, before the commence- 
ment of this suit, deny or attempt to deny her title to the 
sume. A. A. Griftin lived ona part ot the plantation, that 
part that I thought once of purchasing, and exercised super- 
vision over the whole as trustee, always receiving instruc- 
tions and directions from Mrs. Rachel Griffin. [I was inti- 
mately acquainted with A. A. and J. Leroy Griffin. J 
new their means cnd opportunities tor making money, and 
don't think it possible for them to have made money sufficient 
ut of their own yeans to haw paid tor these lands. indeed I 
(i SAY positive ly that they had pot money of the ir own to pur- 
‘hase said lands, bat that they were purchased with trust 
money belonging to Rachel Griftin. 

Upon a subsequent examination this witness states that 
Mrs. Rachel Griftin’s plantation in Georgia and hers joined ; 
that she knew it was her sister Rachel’s, because her hus- 
hand, who was trustee for Mrs. Griftin, bought it. Shesays 
she lived with A. A. Griffin for twelve months, and fre- 
quently heard him say he was trustee for the property ; 
that her sister, Rachel Grittin, has been living on the place 
all the time, claiming it as her own; that she never heard 
any one, before the commencement of this suit, attempt to 
deny her title to thesame, and that she has personal knowl- 
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edge of the fact that neither A. A. nor J. L. Griffin had 
means or such opportunities for making money as this pur- 
chase required; that she did not witness any of the pay- 
ments for the land; that J. L. Griffin in 1856 spoke to her 
about this purchase} told me he was trustee; spoke of 
these lands as his mother’s: that this was in Georgia. 
The rest of this testimony is already in substance stated. 
W.O. Hampton says he knows the parties, and that Mrs. 
Rachel is * the sister of my lather,” B. Wade Hampton, 
who was trustee for the property of Mrs. Rachel Grillin, re- 
ceived from her father’s estate. At “my father’s” death, his 
administrator acted as her trustee, then A. Y. Hampton, 
her brother, was her next trustee. This was all in the 
State of Georgia. The next trustees who were appointed, 
or acted as trustees, were A. A. and J. L. Griffin. Does 
not know that they were appointed by order of court. 
The first trustees were appointed by the will. Tle lived 
with Mrs. Rachel Gritiin and family in Dougherty county, 
Georgia, before they moved to Florida. [ remember their 
selling the place they lived on there, which place belonged 
as trust to Rachel Grifin. I remember their buying 
the premises of Thomas J. Linton, the deed being 
made to Hardy Griflin: that Linton was dissatisfied 
when he learned that [lardy Griffin was insolvent. 
He demanded a settlement, and they met and agreed to set- 
tle by turning over a part of the lands to Linton, and pur- 
chasing the lands that are now in dispute; that A. A. and 
J. L. Griffin have both told him that they were the trus- 
tees of this property in the place of A. Y. Hampton. They 
were here a year or more before I came to Florida. I lived 
ina mile of the place of Rachel Griffin, the first year I 
came here, and have visited the house frequently for the 
last twenty years, and have had dealings with Hardy, A. 
A. and J. L. Griftin; that in a transaction with Mr. Lin- 
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ton he took in part payment 33,000 of the notes given for 
the land; that he did not wish to take the note, but that 
Mr. Linton said that A. A. and J. L. Grittin were trustees 
tor the whole property, the notes were good. These notes 
were paid, 81,100 out of the estate, and the balance trom 
proceeds of cotton of Mrs. R. Griffin: that Mrs. Griffin 
has held this property in ber possession ever since it was 
purchased, until the division was made among her children. 
He says that he was intimately acquainted with A. A. 
and J. L. Gritin, and they had. but very little property 
when they came to Florida; that at the time of the sale of 
the land, J. 1. Grittin had, through his wife,a few negroes, 
a man and: woman; that A. A. Griffin had a few cows, 
also two horses: that at the time of the purchase from 
Linton, she had some thirty-seven or eight negroes in all, 
and that she received these from her father’s estate. Upon 
cross-examination, he says that A. A.and J. L. Griffin told 
him in September, 1855, at their father’s house, that they 
were now the trustees of their mother’s property and had 
got rid of a great trouble; that she was in the room when 
J. L. Grittin died. Upon a subsequent examination 
this witness says: “ The payment made by Hardy Griffin, 
when he first bought the land from Linton, was used as a 
payment on the purchase of the same place, when the deed 
was madeto A. A. and J. L. Griffin ; that he does not recol- 
lect the amount; that the balance was in notes secured 
by a mortgage. [He states that Hardy Griftin had failed to 
pay the second payment on the land, and Linton became 
dissatisfied, understanding that Griffin was a bankrupt; 
that Linton proposed to take the land back ; that Linton 
and Griftin agreed to have an arbitration, and the arbitra- 
tion met at Sidney Linton’s, in Jefferson county; that the 
arbitrators were A. A. Griftin, J. L. Griffin, Dr. Turnbull, 
Sidney Linton and himself; that T. J. Linton and Hardy 
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Griffin were present: that the award was that Linton 
should turn over a large part of the lands that Hardy 
Griffin had bought from him, Linton agreeing to put the 
payment that Hardy Griffin had made upon the first pur- 
chase to the credit of the second purchase, which are the 
lands now in controversy, and that the papers were drawn 
up accordingly and the deed made to A. A. and .J. L. Grif- 
fin: that the first payment was made trom the proceeds o! 
the sale of trust lands in Georgia. This witness says: 
* When Linton made the trade with Hardy Griffin, he did 
not-make it with him as trustee, but as Hardy Griffin. He 
knew nothing about this trust estate at the time,” and the 
deed was made to A. A. and J. L. Griffin “ because Mr. 
Linton required it to make his money safe, they being then 
the legal trustees of their mother’s property.” He says: “1 
rode with A. A. Griffin the evening of the arbitration, 
and he told me he and his brother J. Leroy were the legal 
trustees, and the reason why the deed was signed to them, 
not as trustees. was because Linton objected to take a 
mortgage from them as trustees. I then asked him, do 
you consider this land trust property ? His answer was, | 
do. Lasked him and J. L. Griftin if they considered the 
lands trust property, and their reply was, we do.” He 
says they did not want Mr. Linton to make them a deed 
as trustees, because Mr. Linton proposed his own terms, 
and they accepted them; that is what he based his terms 
upon; that he would not make a trust deed because he 
would not take a mortgage from trustees: that is what he 
proposed in the arbitration and they accepted it; that he 
heard Mr. Linton, on the day o! arbitration, say to A. A. 
and .J. Leroy Griftin, that thev need not tell their mother: 
that they could soon pay it and make it all right. As to 
the payment of the purchase money, he says Hardy Griftin 
paid on the balance of the purchase money, as long as he 
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lived, from the proceeds of the plantation which was 
worked by the slaves of Rachel Griffin. After his death 
A. A. Griffin settled the balance of the claim with cotton 
that his mother had on hand after the war. Upon cross- 
examination, he says that he did not see Hardy Griffin 
make the first payment to Linton: that he did not see any 
money paid over from trust property in Georgia to Hardy 
Griffin, but saw the trustee, A. Y. Hampton, and Hardy 
Griftin when they made the agreement that Hardy Griftin 
should sell the land there and buy lands here: that he was 
told by Judge A. Y. Hampton, the former trustee, that the 
trusteeship was transferred to A. A. Griffin and J. Leroy 
Griftin: that they had been ‘appointed in his stead here. 
They, themselves, told me so. I have never seen any order 
appointing them as trustees. 

Mrs. Laura A. Ilorn, a sister of Mrs. Rachel Griftin, tes- 
tifies that she did not move to Florida until two years at- 
ter her sister: that she was here on a visit when J. L. 
Griftin died; that she has known the parties to this suit all 
her life. She swears positively that when Hardy and Ra- 
chel Griftin moved to Florida there was no property in 
the hands o! any of the family except trust property. She 
is equally related to all the children, and has no interest in 
the suit: that she never heard either J. L. or A. A. Griftin 
lay any claim to the property, but has heard A. A. Grif- 
tin say that he was trustee for this property, and in all bus- 
iness transactions he always consulted his mother. Upon 
cross-examination, this witness says she came to Florida 
about nineteen years ago, but that she don’t remembe) 
dates exactly, and that the land was purchased by the pro- 
ceeds of the trust fund, because they had no other property 
that she knew of. 

Upon a subsequent cross-examination, the statements 
made upon the direct examination were substantially re- 
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peated, except that she says that she knows that until the 
death of Andrew Hampton, Hardy and Rachel Griffin 
were very much reduced in circumstances; that she knew 
nothing of her own knowledge as to the purehase o! the 
Linton lands; that she. heard A. A. Griftin and Hardy 
Griffin both say that A. A. Griffin was trustee, and that A. 
A. Griftin always spoke of the land having been paid for 
in trust property. 

Dr. Jacob Cohen testities that he has known A. A. and 
Rachel Griflin thirty years; knew them in Baker, now a 
part of Dougherty county, Georgia; that he lived in Law- 
rence county ; was a practicing physician there, and 
boarded with Mrs. John M. Hampton, and that he has 
lived in Madison county since the spring of 1862: that he 
was intimate with A. A. Griffin, and sought to buy land 
trom him, and that Griffin informed him that he owned no 
land, but held some as trust property for his mother, and 
would lease me some land, as trustee; that he leased the 
land tor five years; that at the expiration of the lease the 
land and improvements should return to Mrs. Rachel Grif- 
fin; that the lease was signed A. A. Griffin, trustee. It 
has been lost or destroyad ; that the land he leased was a 
part of the land in dispute here. Upon cross-examination, 
the witness says that he married Mr. Harby’s mother ; that 
he does not know of his own knowledge whether A. A. 
Griffin owed any debts or not. 

George W. Hampton testifies that Mrs. Rachel Griffin is 
his aunt; has known her since he can remember; that he 
lived in the family before they moved here, and has lived 
with them here; that he visited to Florida in 1855, and 
moved in 1856; that he brought J. L. Griftin to Florida in 
his buggy in the spring of 1855, after the crop was planted 
and growing ; that he does not remember any talk then 
between them as to the land; that he thinks all the prop- 
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erty J. L. Griffin had was a pair of horses and a buggy ; 
that Leroy Griffin agreed to take the Easter place, and em- 
ployed him to build a house on it; that he did not furnish 
it; that J. L. Griffin never moved there; that he died on 
Christmas day, 1856, at his mother’s place; that A. A. 
Grittin paid him for the work; don’t know where he got 
the money from; that he took J. L. Grittn’s word for it, 
for I knew he conld get it any time from his mother; that 
he (J. L. Grittin) told him (Hampton) that he (J. L. Grif- 
fin) did not have any money, but that he would get it and 
pay him; that he has never heard J. L. Grittin say any- 
thing about the property ; has heard A. A. Griffin say that 
everything belonged to his mother. Upon cross-examina- 
tion this witness says that his uncle, Hardy Griffin, fur- 
nished the house; that he hired Whitus, and Jesse W. 
Walker was an apprentice under him at the time; that he 
does not know whether the house was completed when J. L. 
Grriffin died ; that he put $36 worth of work on the house, 
and his uncle, Hardy Griffin, managing for his wife, finished 
the work ; that A. A. Griffin was trustee, but his uncle did 
the managing ; that he does not know whether J. L. Grif- 
fin had any cash, notes or mortgages when he came to Flor- 
ida, but don’t think he did. 

John W. O’Neal testifies that J. L. Grittin, who was his 
guardian, stated to him that he himself had nothing ex- 
cept his horse and buggy, but that he would give a good 
bond. This conversation was had when his appointment 
as my guardian was suggested ; that he hoarded with Mrs. 
Rachel Griffin, and J. L. Griftin likewise lived with her 
also. Witness was about fifteen years of age when J. L. 
Griftin died. 

E. E. Barclay testifies that he knows the parties ; has 
been in Madison county twenty-four years next February ; 


that Hardy Griffin came in the November before; that he 
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conversed with Mr. Linton about the trade; that Mr. Lin- 
ton stated that he understood that Hardy Gritin was in- 
solvent; that he had made a trade with him; that he was 
feartul as to the payment; feared that the mortgage was 
worth nothing, as he understéod that the property was 
trust property; that afterwards Linton told him that he 
had succeeded in “ recanting ” that trade, but he had let 
Mr. Griffin have a portion of the lands: that he had made 
the deed to A. A. and J. L. Griftin, as trustees for Mrs. 
Grittin, and taken their mortgage. He states that Hardy 
Griffin told him that the property belonged to his wife 
and children, not subject to his debts. This, when he 
threatened to sue him for a debt which oceurred in 1857 or 
1858: that A. A. Griftin told him that what his father 
said was trae: that his mother would pay him the money, 
and if she did not he would for her: that he had at differ- 
ent times business transactions with A. A. Griffin: always 
told him that he was managing the trast; that he has no 
interest in the world in this suit. The cross-examination 
of this witness elicited nothing, and in a subsequent cross- 
‘examination he stated that his conversation with A. A, 
Grrittin was in the fall of 1857. 

W. D. Griffin, who is the brother of A. A. Grillin and 
J. L. Grittin, testifies that A. A. Griflin considered the 
property his mother’s, and did the business as trustee : has 
heard that A. A. Griflin owed debts at his death ; that he 
did not consider that A. A. Griftin owned the land de- 
scribed in the deed to him, of the 22d September, 1874. 
The rest of his testimony concerns, principally, the matter 
of the division and the character of the land. Tle says he 
is the trustee for the children of A. A. Griffin, his brother. 

Z.'T. llines, the husband of 8S. Janie Hines, who re- 
ceived one share in the division, swears that he is satisfied 
with what they got. 
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Mrs. N. A. Hampton, who is the sister of Sarah E. Cox, 
who married J. L. Gritlin, and the aunt of J. Leroy Gale, 
the defendant in this case, who insists upon an interest 
equal to one-hal! of this property. She says that she has 
known Mrs. Rachel Gritlin, A. A. Grittin and J. L. Grif- 
fin, since 1852; that Mrs. Rachel Grittin owned property 
left her by her father as trust property; that Judge A. Y. 
Hampton was trustee; heard him say before she was married 
that he alterwards transierred the trusteeship to A. A. and J. 
L. Grriftin; that she was not present at sdid transfer, but 
knows about the time it was done: that Judge A. Y. Hamp- 
ton was insolvent and was growing old’; he did not like to 
attend to the business; and also because the Grittin family 
was coming to Florida; that she has heard J. L. Griffin 
say he was managing the Linton lands, as trustee for his 
mother: that Judge A. Y. Hampton has told her repeat- 
edly that A. A. and J. L. Grittin were trustees for their 
mother: that J. L. Grittin told her father in her presence 
in September, 1856, that he was acting as trustee tor the 
lands in Florida, bought with the money for -which the 
lands in Georgia were sold: that she is confident J. L. 
Griftin had no other property but the trust property, except 
the property he got by marriage, which consisted of a ne- 
gro man, Woman and three children; that her tather said 
he would give each of us 33,000 worth of property in ne- 
groes. Which was the amount I got, and I am confident JJ. 
LL. Griftin got no more; that J. L. Grittin had no property 
when he came to Florida, except the negroes above men- 


tioned and a buggy and two horses, and when J. L. Griffin 
died his tather-in-law, Mr. Cox, came to Florida and car- 
ried back to Georgia these negroes, and everything he had 
given his daughter, the wife of J. L. Griffin; that the land 
she refers to is the land in dispute here ; that she has no in- 
terest in the suit, and that J. L. Griffin and her sister mar- 
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ried, she thinks, in February, 1858. Cross-examned, she 
says that the money that the Lawrence county land sold for 
bought the Dougherty county land, and the money the 
Dougherty county land sold for bought these Florida lands ; 
that she saw no money change hand in these transfers ; that 
she heard Judge A. Y. Hampton, her husband’s father, 
who was the former trustee, say these things ; never saw 
any of the business transactions in reference to the trans- 
fer of these lands ; that she does not remember seeing any 
of the deeds transferring any of this property: that she 
had in her possession a paper which she destroyed, making J. 
L. Grittin and A. A. Griffin trustees; that she does not 
know whether it was a copy or the original, and does not 
remember by whom it was signed ; that she did not read 
the whole of the paper; that it was found among the pa- 
pers of A. Y. Hampton; and that she does not remember 
any of the names that were upon the paper, except the 
names of J. L. and A. A. Griffin; that the paper read as 
transferring the property of Mrs. Rachel Griftin to them, 
as trustees, from Judge A. Y. Hampton, the former trustee. 

The foregoing embraces substantially the testimony for 
plaintiffs. 

For the defendants : 

Joseph Bishop testifies that he knows the lands sold by 
Linton to the Griffins, he thinks some twenty years ago; 
that he did all the hewing on a double-framed house in Mr. 
Lee Griffin’s name, on the Easter place; that J. L. Griffin 
said it was his place; that he, J. L. Griffin, sent him word 
by his father to get him 12,000 shingles; that when the 
shingles were ready he sent a note to J. L. Griffin for the 
money ; that Hardy Griffin came with a wagon and paid 
him $20 for J. L. Griffin, who was sick at the time; that 
a short time afterwards he went to get the balance of the 
money and met Hardy Griffin and Arch Griffin, and Hardy 
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Griffin told him that as soon as they could haul some cot- 
ton to the Monticello factory they would pay him the bal- 
ance of the money ; that Lee Griffin died pretty soon; that 
shortly after this he saw Arch Griffin, who told him that 
he would have to wait until an administrator was ap- 
pointed, and that Mr. Hardy Griffin, as Lee Griffin’s ad- 
ministrator, told him that Lee Griffin’s estate was worth 
nothing; that he did not get the balance due him; 
that he never heard Lee Griffin say that the property 
was his and Arch’s, but that Lee Griffin said that the 
place he was working on was his. I have heard 
Arch. Griffin, since the war, say that everything on 
the place was his; that during his (A. A. Griffin’s) 
last illness he tried to sell me two forties of the land; 
that he wanted’ to sell it on account of the taxes. Upon 
cross-examination, he says that he has heard that the prop- 
erty was Mrs. Rachel Griffin’s, and has heard differently ; 
has heard Arch. Grittin say before executions issued against 
him that the property was his, and after executions issued 
he said it was his mother’s. 

Charles F. Bemis for defendants. This witness says he 
moved to Florida in 1862, and commenced merchandizing 
in 1865; that he knew Hardy Griflin, but did not know 
J. L. Griftin; that he sold goods to A. A. Griffin in 1865 
and 1866, individually, to the amount of $1,000, which he 
settled. His account then ran for years, payments being 
made from time to time. The account was for general sup- 
plies. He lived on a part of the land and attended to the’ 
whole plantation; that he made an exchange ot land with 
Arch. Grittin for a part of the Linton lands, with Hardy 
Griftin’s consent, for the reason that Hardy Griftin said he 
could not make a title, but Arch. Grittin could ; that some 
years after this land transaction A. A. Griffin made some 
statement to him about this trust property, but not at that 














SOPREME COURT. 


Gale et ux. v. Harby et als.—Opinion of Court. 


time. After the years 65 and ‘66 accounts were opened 
with Mrs. Rachel Grittin, W. D. Grittin and A. A. Griffin, 
individually as well as trustee, and continued for years; 


‘that at one time he intimated to A. A. Griffin that he 


would subject the property tor the debt, and that Griffin 
said that it did. not make any difference, that he intended 
to pay me, “that the trust was not worth a d—n any- 
how.” This is all that is material of the testimony of this 
witness. 

John M. Beggs, Clerk of the Cireuit Court tor Madison 
county, tor the defendants. Ile produces a list of unsettled 
judgments against A. A. Griffin, from the years 1856 to 
1866, inclusive. These judgments are for various amounts, 
and show that A. A. Griffin was considerably in debt dur- 
ing the time mentioned. The objections taken to this tes- 
timony may be divided into two classes: First, as to the 
competency of some of the witnesses who are parties to the 
suit when they speak to any transaction or communication 
between such witness and the person at the time of such 
examination deceased, agai:st the heir-at-law of such de- 
ceased person. J. Leroy Gale here is the heir-at-law of J. 
L. Griffin. She is the defendant whose interests are pri- 
marily concerned, and it must be obvious that the testi- 
mony of any party to this cause which purports to speak to 
any transaction or communication between such party and 
her father, J. L. Griffin, touching the subject matter of this 
suit, is inadmissible. The statute prohibits the examina- 


- tion of a party to such transaction or communication against 


the heir-at-law. Whether, under the peculiar circumstan- 
ces of this case, the examination of a party as to the trans- 


‘actions and communications between such party and A. A. 


Griffin is prohibited by the statute, we deem it unnecessary 
to determine, because, treating the subject as though it was 
inadmissible, our conclusion is the same. 
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The next class of objections relate to the character of the 
testimony itself, such as that there is no evidence as to who 
was the purchaser of the lands in Georgia ; that there is no 
deed produced ; nothing to show in whose name the invest- 
ment was made; that no precise sum of money is shown to 
have gone into the Madison county lands. 

That these objections exist to the character of the testi- 
mony of the plaintiffs is true, but we think that there is 
sufficient legal evidence here, independent of these objec- 
tions, to establish the trust and to show, independent of the 
question whether Mrs. Rachel Griffin had any interest in 
the lands or not, that the parties have the equitable inter- 
est which they claim, to wit: a one-sixth interest in the 
land. 

We think that the only reasonable deduction from the 
evidence is, that at the death of Andrew Hampton Hardy 
Griffin and Rachel Griffin were in reduced circumstances, 
Hardy Griffin having been pursued by debt from State to 
State and his property sold under judicial process ; that the 
money and the property brought by these parties to Flor- 
ida belonged to the trust created by the will for the benefit 
of the grandchildren of Andrew Hampton, the children of 
Hardy and Rachel Griffin; that the first sale by Linton to 
Griffin was rescinded after an arbitration, and that the pri- 
mary cause of it was knowledge by Linton that Hardy 
Griffin had nothing except property belonging to the trust ; 
that the cash purchase money paid to Linton was derived 
trom the trust fund; that such fact was known to A. A. 
and J. L. Griffin; that A. A. and J. L. Griffin, at the time 
of the purchase from Linton, paid no money of their own; 
that their act was intended by them to be in pursuance of 
the trust ; that the property which they had was small, and 
that none of it was appropriated to the payment of the trust 
debt, but that the debt was paid through the cultivation of 
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the land by the labor of slaves belonging to the trust fund ; 
that A. A. and J. L. Griffin admitted the investment of 
the trust fund at the time it was made, and that A. A. 
Griffin admitted it for years afterwards ; that the general 
conduct of every member of the family, including the 
mother of defendant, plaintiff, has been upon the hypothe- 
sis of a trust as to this property for many years, and that 
whatever may have been the nature of casual and thought- 
less remarks to others not particularly concerned by A. A. 
Griffin as to this property the general nature of his acts 
and admissions as to this property, through a series of years, 
involve the conclusion that he knew and admitted that the 
property was neither his nor his brother’s, and that all of the 
adult parties have consented to and had a division of the 
property based upon the existence of the trust; have made 
improvements upon their several properties and have for 
years occupied them in subordination to the trust, and we 
think the law of evidence as applicable to the proof here 
sustains our conclusions. It consists largely of admissions 
of A. A. and J. L. Griffin sworn to, not by one, but by sev- 
eral disinterested witnesses, and circumstances corroborat- 
ing those admissions. There is no proof that that the pur- 
chase was made on the credit of A. A. and J. L. Griffin, and 
the evidence discloses not one cent paid by J. L. Griffin on 
the purchase, nor did any of his property aid in the culti- 
vation of the land by which the debt was paid. Land is 
not self-productive of the articles by the sale of which this 
debt was paid. Upon his (J. L. G’s.) death, his brother, A. 
A. Griffin, his administrator, and, as is claimed by J. Leroy 
Gale, her father’s co-tenant in fee, did not claim such interest 
in J. L. Griffin as his heir now claims. Indeed there was 
no such claim made by any of the children or the family un- 
til after the institution of this suit when it is made by his 
heir, who has arrived at the age of twenty-one since the in- 
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stitution of this suit, and the claim is made upon the fact 
that the deed was absolute, and there is no express trust 
shown as against her father and without any evidence of 
any party who knew anything about the trust funds in 
Georgia or the arbitration resulting in the deed from Lin- 
ton to A. A. Griffin and her father, or the nature of the con- 
tract. Admissions by A. A. and J. L. Griffin sworn to by 
several disinterested witnesses and corroborated by testi- 
mony showing the facts mentioned above, we think is evi- 
dence of the highest character. Perry on Trusts, §137, and 
cases cited to note 3. 

The financial condition of persons, who themselves assert, 
or through whom others assert a purchase in their own 
right as against those who claim that it is made with trust 
funds or with funds belonging to them, is a fact to which 
courts of equity universally give weight in investigations 
of this:character. Such has been the rule from the case of 
Willis vs. Willis, 2 Atk., 71, in 1740, to thistime. In that 
ease, and it was the case of a resulting trust as this is, 
Lord Hardwicke said, speaking of the statute of frauds: 
“There is another way of taking a case out of the statute, 
and that is by admitting parol evidence within the rules 
laid down in this court to show the trust, trom the mean 
circumstances in the pretended owner of the real estate or 
inheritance which makes it impossible for him to be the 
purchaser.” Wilkins vs. Stevens, 1 Y. & C., Ch. Ca., 431 ; 
Lench vs. Lench, 10 Ves., 518; Benger vs. Drew, 1 P. 
Williams, 780; Strimpfler vs. Roberts, 18 Pa. State, 283 ; 
Baumgartner vs. Guessfield, 38 Mo., 36 ; Farrell vs. Lloyd, 
69 Penn. State, 239; Sayer vs. Frederick, 1 C. E. Green, 
205; Gascoigne vs. Thwing, 1 Vroom, 366; Mitchell vs. 
O’Neil, 4 Fev., 504. 

While the precise amount realized from the trust fund 
in Georgia and brought to Florida, and the exact amount 
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ot the first payment made to Linton is not established, yet 
the general facts that the funds brought were trust funds, 
and that the payment made was from them, is established 
by the testimony of disinterested parties who knew the 
circumstances of the parties in Georgia, and when they 
came to Florida. Mrs. Griffin’s testimony is tor the most 
part admissible here. | 

Upon the merits therefore we think the decree correct. 

What has been said disposes of the first, second, seventh, 
eighth and ninth grounds of appeal. The third ground of 
appeal is because the complainants ought not to have been 
allowed at the hearing of the cause upon its merits to 
amend their bill, so as to present an entirely different cause. 
We have read the original bill carefully several times, 
and can perceive no necessity for its amendment. The 
claim is for the equitable interest of the plaintifis and the 
investment of the trust funds with the knowledge of the 
trust is set forth. The will of Andrew Hampton is set 
forth, and the estate which they have under it is what they 
demand. That they made a mistake as to the interest 
ot Mrs. Rachel Griffin, is not material. - While their in- 
terpretation of the will as to this matter is incorrect, still if 
the tacts set forth entitle them to the relief prayed, it is 
sufficient. Nor do we think that the amended bill makes 
a different case. The amendment by adding an allegation 
that the taking the deed in the name of A. A. and J. L. 
Griffin was through accident, fraud or mistake, is mere 
surplusage. Plaintiffs had already stated the facts, and 
whether it was an accident, fraud or mistake, was a con- 
clusion which could well have been omitted. So, also, 
whether Mrs. Rachel Griffin did or did not know how the 
deed was made, was entirely immaterial. Her knowledge 
as to the form of the deed could neither create or destroy 
the trust. 
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The fourth ground is because if the bill is to reform a 
deed it is not between the proper parties. The bill is not 
a bill to reform a deed, but to establish an equitable title 
to the subject matter of the deed and against the deed. 

The fifth ground is because the general charges of fraud, 
accident or mistake, as made in the bill as amended, are 
too indefinite to sustain the cause; no specific acts of acci- 
dent, fraud or mistake are alleged or proven. Such an al- 
legation as this is as a matter of course not good pleading, 
but where the facts constituting the equity are set up, to 
state a legal conclusion is unnecessary, and if stated is sim- 
ply surplusage, unnecessary and immaterial matter. 

The sixth ground is because the bill for partition was 
tiled March 21, 1878, the amendments alleging fraud, &c., 
were made October 4, 1879, both of which were more than 
twenty-two years after the said deed was executed and the 
said claim is stale and is barred by the statute of limita- 
tions. The case presented by this record is that of a pur- 
chase with trust funds and acknowledgement of use of the 
subject matter as trustee for tle time specified. There is 
nothing adverse here. Those who were and are in posses- 
sion acknowledge and have always acknowledged the rela- 
tion and claim of the plaintiffs under the will. The stale 
claim or the new claim is that of the defendant J. Leroy 
Gale, who for the first time now denies the existence of 
the trust which all of her ancestors who knew anything of 
the matter, including her mother, have acknowledged for 
over twenty years. 

The decree is affirmed. 
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A. S. Nims, AppELLANT, vs. C. E. Nims, APPELLEE. 


1. When a reference is made to a master to take and state a partner- 
ship account, the report should state the account in such manner 
that the court may judge whether it is correct. It should state 
the account at length and his findings so that they will be intel- 
ligible, and that the court may see the correctness of the mas- 
ter’s inferences. 


ew 


. A master’s report that he finds a balance in favor ofa partner in 
book A, and a balance against him in another book, is not an in- 
telligible statement of an account, showing whether it is correct 
or not. 

3. A stipulation that an order confirming a master’s report, no excep- 
tiens having been filed, shall be set aside on the final hearing if 
it be made to appear that there are grounds of exception to the 
report ; and it appearing that the report is not correct nor intelli- 
gible, the order of cunfirmation should be vacated and exceptions 
allowed to be filed. 


4. On bill filed to dissolve a partnership and for an accounting, the fact 
of a co-partnership should be decreed before the defendant is re- 
quired to account. 


5. A final decree as between partners ought not to be made until the 
debts of the concern are ascertained and adjusted. 


Appeal from the Circuit Court for Leon county. 

This isa bill filed by C. E. Nims against A. 8. Nims, 
alleging a partnership in the business of running a saw- 
mill, and selling lumber. The bill prays a dissolution of 
the partnership, an accounting and a deeree for whatever 
may be due. The answer in terms denies every material 
allegation in the bill, but shows facts substantiating the 
existence of the partnership and insists that there were no 
profits, but losses, and that nothing is due complainant. 

A reference was made to a master to take testimony as to 
the existence of a partnership and also to take testimony 
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and take an account of all the transactions of the parties 
referred to in the pleadings and make report. 

The master made a report which was duly filed and no 
exceptions being filed by either party within one month, 
under equity rule eighty-four the report stood confirmed, 
and the cause was set down for a hearing and final deter- 
mination before the Chancellor on December 28, 1882. On 
that day it was agreed in writing by the respective solici- 
tors, as follows: “That if at the time set for the hearing 
the defendant could produce any grounds for a review of 
the report which would have been good as exceptions 
thereto had they been filed as such before the report was 
confirmed, the confirmation of the report should be vaca- 
ted and both parties permitted. to file exceptions, but if no 
such sufficient grounds were produced, the order confirm- 
ing the report should stand as final.” On the same day 
the defendant filed a paper which was in the form of ex- 
ceptions to the report of the master. 

The master had reported a large sum due the complain- 
ant from defendant, and that a quantity of land, a mill, 
mules, wagons, carts, &c., were remaining assets of the 
partnership. . 

The following is the account as stated in schedule an- 
nexed to the report : 

General summary of books kept by A. S. Nims— 


Book A shows credit to mill......... GREK RE Oe Mowe e ae $514.04 
Denes Tee GHG Oh ao ons cic cdin cde divnvecesecasgns 4,636.97 
BOCK C MNOWS CHORE GO MME. woos nic sce cesnncsssebeences 969.80 
$6,120.81 

Book D shows debit against mill................02eeeeeeeee 381.44 
Total amount bo crest OE MEET. 0:6 o:600.0s v086s0ceswvecesen $5,739.37 
Edgar Nims’ interest in above amount, one-half............ 2,869.68 
Credit by Edgar Nims’ account... .......-.ceececeeseeeeeees 1,050.66 


Amount due Edgar Nims as shown by above............. $1,818.97 
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Books kept at the mill by Edgar Nims— 
These books show the tollowing : 
Amounts charged to Edgar Nims.............000eeeeeeees $2,414.39 
Me re I. BB as | ioc ck ces ciesincicsisess. 1,887.74 
Balance against Edgar Nims................ccccccecceeee $526.65 
Amount ‘shown by books kept by A. S. Nims due Edgar 
PE seein tins bwacban pent ss kuGts hh oe ed widdve es ee Renesee 1,818.97 
Credit by books kept by Edgar Nims showing this amount 
SE Re Se TED Pe i Nr nee 526.65 


$1,292.82 
Amounts paid by C. E. Nims: 
Due bill from A. 8S. Nims to C. E. Nims, November 1, 1872. $92.40 


Amount paid by C. E, Nims on engine. .............-22-5-. 200.00 
Amount of A. 5. Nims lumber bill paid by C, E. Nims...... 607.64 
NER, ON CRONIN oo 6 eis ad teas awaKeneennnwnss 100 00 
Amount of A. 5. Nims’ note to C, E. Nims................. 300.00 
Amount of H. B. Claflin’s bill merchandize paid by C. E. 

PM Aloka cite aw aia allnr Raa Gak 2 ok breads we cotbaleeaaald 41.41 
Amount of H. B. Clatlin’s bill merchandize paid by C. E. 

BN sdk Sabri caus bet g-tt< ciate acne Ker Sa ae ye ee 43.54 
Amount of Baker & Cohen's bill paid by C. E. Nims........ 54.56 
Amount of Jack Caufiman & Son’s bill paid by C. E, Nims. . 447.00 
Amount of Baker & Cohen's bill paid by 0. E. Nims... ... 395.42 


$2,281.97 


Amount shown by mill books due C. E. Nims.............. 1,292.32 


$3,574.29 





The master reported this sum due irom defendant to 
complainant on account of the partnership transactions and 
without other statements of. account. 

The exceptions which the defendant filed and asked to 
have considered were : 


1. That the report is not in conformity to the terms of 


the order of reference. 

2. Because it is not accompanied with an account stated 
ot either the amount of lumber received, delivered or still 
retained by either of the parties to this suit, or of the 
amounts of money received or disbursed by either of them. 
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3. It is not accompanied with an account of debit and 
eredit posted in ledger form from the journals or blotters 
of the business books of the parties to this suit as is alone 
customary in the rendition of mercantile accounts. 

4. That no account accompanies the report of the assets 
put into the business in controversy by, either or beth the 
partners thereto. 

5. The summary statement of balances accompanying 
said report are in no wise “an account taken or rendered ” 
as puts the true relation of the litigants in an attitude to be 
comprehended by the court or commented upon by counsel, 
but is a mere arbitrary statement of assumptions msuscep- 
tible of analysis or review. 

And other grounds were stated in the proposed excep- 
tions. Wherefore it was urged that the Chancellor ought 
to return the report to the master with instructions to cor- 
rect it in form and substance as suggested, and to conform 
to the order of reference. . 

On the first day of January, 1883, the Chancellor decreed 
a dissolution of the partnership, and that the copartnership 
property be:sold. 

On the fifth a tinal decree was inadt as follows: ‘ This 
cause came on for final hearing the 5th day of January, 
1883, and was argued by counsel, and therefore upon con- 
sideration thereof it is ordered, adjudged and decreed : 

“First. That the defendant has produced no grounds un- 
der the agreement of counsel herein filed on the 28th day o! 
December, 1882, or otherwise, sufficient to entitle him to 
have the order confirming the master’s report in this cause 
vacated, which was entered under rule 84 of the rules of 
pleading and practice of this court, and that he shall not 
be permitted to file exceptions to said report,and that said 
report be in all things confirmed. 

“Second. That the copartnership heretofore existing be- 
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tween the said plaintiff and defendant be dissolved, and said 
defendant be enjoined from continuing longer to operate 
said mill and from selling any lumber which he may now 
have on hand either at said mill or at the lumber yard at 
Tallahassee. 

“Third. That the plaintiff is entitled to a one-half inter- 
est in the following described property reported by said 
master to belong to the said copartnership, viz: nine 
mules, two log carts, one one-horse cart, two wagons, the 
iron mill, engine, boiler and appurtenances thereto belong- 
ing, and eight hundred and forty acres of land in Wakulla 
county, particularly described in a deed accompanying said 
report, and that one-half of the proceeds of the sale of said 
property when sold by master in obedience to an order 
heretofore made in this cause be paid to the plaintiff. 

“ Fourth. That the defendant do pay to the plaintiff the 
sum of three thousand five hundred and seventy-four dol- 
lars and twenty-nine cents on the 6th day of February, 
1883, together with interest until paid, and on failure of 
his so doing executions do issue against him as at law for 
the whole of said amount or any balance thereof which may 
remain unpaid at said date.” 

The defendant appealed. 


John A. Henderson for Appellant. 
D. 8. Walker, Jr., tor Appellee. 


Tue Cuier-Justice delivered the opinion of the court. 


The master’s report does not state an account in such 
form that it can be determined from it what amounts were 
advanced or paid by either party on acconnt of conducting 
the partnership business or for acconnt of the purchase of 
the land, machinery, mules, carts, provisions, wages, taxes, 
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&e., mentioned in the pleadings and as to which testimony 
was taken; nor does it show what amount of lumber, either 
by measuremeut or value, was sold or disposed of by either 
party, nor how much of it remains on hand in the posses- 
sion of either party, if any. 

The report fails to show what became of the crops of 
corn, cotton, &e., raised by complainant on the lands of the 
parties and by the labor of the hands and teams belonging 
to the parties as alleged in the answer and in regard to 
which proot was taken, or how the proceeds were disposed 
#. The report only shows as to the partnership transac- 
tious, the differences that appeared between the debit and 
credit side of the accounts kept by each party with the 
“mill,” with no data whatever by which it can be deter- 
mined that the books and accounts related to the joint 
business of the parties, nor what items were allowed or 
what rejected. E 

As to the several items of indebtedness of A. 8. Nims to 
C. E. Nims, which had accrued prior to the commencement 
of the joint business allowed by the master at $2,281.97 
against A. S. Nims, there is no charge in the bill of the 
items comprised in this amount as the basis of a decree or 
judgment,and the prayer of the bill does not demand judg- 
ment upon them. It is merely stated in the bill that the 
amounts had never been paid by A. 8. Nims, for the pur- 
pose of showing that he had not been in very prosperous 
circumstances before this lumber business was entered into: 
between the parties. The report includes the amount as 
“amounts paid by C. E. Nims,” and adds it to the balance 
due on partnership aceount. According to the testimony 
ot A. 8S. Nims, defendant, these items (so far as they are 
proved, with one or two exceptions,) should have been cred- 
ited to C. E. Nims in the account, and charged against A. 
S. Nims, us so much advanced by C. E. Nims on account of 

14 
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the joint business, to be disbursed by A. S. Nims in the 
purchase ot stock, property and supplies for the joint busi- 
ness for which, when disbursed, A. S. Nims had credit in 
his account against the mill.* 

One of the items, “amount paid by C. E. Nims on engine, 
$200,” is allowed as indebtedness of A. S. Nims to C. FE, 
Nims. This allowance is wrong on the face of it. It was 
money paid, according to complainant’s statement, on the 
purchase of an “engine, saw, mill, carriage and boilers,” for 
the use of the joint business. This should be a charge 
against the partnership concern and not against the defend- 
ant. 

Further criticism of the report is unnecessary. This re- 
port is not intelligible upon its tace for the reasons stated, 
and for other reasons which will appear by an examination 
of the books and accounts which have been sent up for our 
inspection and have been examined. 

The result of the account should be stated in such man- 
ner as to afford the court the means of judging whether it 
is correct. 2 Dan. Ch., 5th Ed., 1301, x. 2; Robertson vs. 
Baker, 11 Fla., 192; June vs. Myers, 12 Fla., 310. 

“ All parties accounting before a master shal] bring in 
their respective accounts in the form of debtor and credi- 
tor.” Eq. Rule, 80. 

When a report is made upon accounts exhibite! to the 
master such accounts should accompany the report that 
the court may see the correetness of the master’s inferences. 
Jefireys vs. Yarborough, 2 Hawks, 307. 

The master should state the account at length and all 
the facts found by him>so that they will be intelligible 
without reference to the testimony. Herrick vs. Belknap, 
27 Vt., 673. 

He should state what items are allowed and what dis- 
allowed. Reed vs. Jones, 15 Wis., 40. 
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His report should so present the items that exceptions 

may be taken to it. Ransom vs. Davis, 18 How., U.S 
995. 


a, 


The report of a master stating the accounts of a mer- 
cantile firm should show whether the partnership resulted 
ina profit or loss, and to what extent. Zimmerman vs. 
Huber, 29 Ala., 379: Hicks vs. Chadwell, 1 Tenn., Chy., 
251. 

This report is nota proper basis of a final decree, be- 
cause a final decree ought not to be made until the debts of 
the concern are ascertained and adjusted, (2 Dan’l] Chy., 5th 
Ed., 1250,) unless the partner in advance will deduct the 
amount of the debts from the amount due him. Tyng vs. 
Thayer, 8 Allen, 391. 

In taking such accounts, the partnership books must, if 
not successtully impeached by the pleadings and proofs, be 
taken as prima facie correct; and if lost or destroyed the 
best evidence is proof of their contents. Hicks vs, Chad- 
well, supra. 

The foregoing cases are cited in 2 Dan. Chy., 5th Ed., 
1301, ». 1. 

It seems clear {rom the authorities that under the writ- 
ten agreement of counsel the order confirming the master’s 
report * should be vacated and both parties permitted to 
tile exceptions,” it appearing that sufficient grounds were 
shown * ior a review of the report” upon exceptions ten- 
dered. 

We tind in the record no decree that a copartnership ex- 
isted between the parties. 

This was doubtless an inadvertence, as it seems the court 
tinally decreed a dissolution. 

The existence of the partnership should be found and 
decreed before ordering an accounting. “It involves the 
whole merits of the case, since such a reference can never 
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be made until the defendant is found by the court to be 
bound to account, and that is the question to be decided at 
the hearing.” MeLin vs. McNamara, 1 Dev. and Bat. Eq., 
407, Ruffin, C. J. 

The final decree and the decree of January 1, 1883, are 
reversed and the cause remanded with directions to en- 
ter such decree as to the existence of the partnership as 
may appear to the Chancellor to be warranted by the plead- 
ings and testimony, and thereupon, if a copartnership be 
found, to refer the other matters in issue to the same or 
some other comffetent master for a more complete report 
upon the testimony already taken, or that turther testimony 
be taken if deemed necessary to a full investigation and 
understanding of the matters of controversy, and for such 
further proceedings as may be had in accordance with the 
rules and practice of the court. 





EvizaBeTH A. Brokaw, APPELLANT, vs. ALEXANDER Mc- 
DougaALL, ET ALS., APPELLEES. 


i. When a bill tiled by heirs at law against a widow for partition of 
land contains an alternative prayer that the widow be required 
to elect whether she will **take dower or a homestead,” a de- 
murrer that the bill does not state a case authorizing such relief 
ought not to be allowed if the case made by the bill sustains any 
material prayer for relief. 

A widow, not au’ heir of her husband, and who has elected to take 
dower, cannot claim a homestead in the lands of her husband 
under the homestead clauses of the Constitution. Her right is 
that of dower only. which is not affected by the homestead pro- 
visions. 


ew 


3. The homestead of a testator residing in this State, who dies leaving 
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a wife and children, is not the subject of testamentary disposi- 
tion. Such property remains as though no will had been made, 
and descends to the heirs subject to the right of dower. 

4. A report of commissioners allotting dower, which by mistake sets 
apart to one of the parties land not embraced in the bill, should 
be set aside and recommitted for correction and a proper allot- 
ment. 

5. Commissioners in partition report that they have allotted to the 
widow the house buildings and improvements with ten acres, 
and to the two children of decedent fifty or sixty acres each, 
without buildings, and that in their judgment the division is 
‘equal, equitable and fair,"* but make no estimate of value or 
productiveness. On motion to set aside the report, affidavits of 
two citizens were filed in support of exceptions to the report, who 
agree that the value of the share allotted to the widow is six 
thousand dollars, and that of each child about six hundred dol- 
lars, and no other testimony as to value was before the court : 
Held, That prima facie such division is manifestly unjust to the 
children, and a decree setting aside the report will not be dis- 
turbed. 

fs When commissioners in partition take testumony for the purpose of 
ascertaining the value of property to be divided, they shouid re- 
turn the same to the court so that the court may determine as to 
the correctness of their report. And when testimony is to be 
taken the parties should have notice so they may be present, by 
themselves or agents, it being a judicial investigation affecting 
their interests. 


Appeal from the Cireuit Court for Leon county. 

Peres B. Brokaw died leaving surviving him his widow, 
who is the appellant, and three children, Phoebe, Eliza and 
Abram. Abram died before the commencement of this 
suit, unmarried, without issue and intestate. The children 
of Peres were the issue of a former marriage. By his will 
he gave his property to the widow and his three children, 
share and share alike; providing, however, that on the 
death of the widow her share should go to the children. 
The widow was named as executrix, and qualified as such 
August 5, 1875. The bill was filed by said Phoebe and her 
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husband, Alexander McDougall, and by Eliza by a next 
friend, against appellant in her own right and as executrix, 
and alleges in addition to what has been stated that the 
testator was seised and possessed of a quarter section of 
land in Leon county, Florida, “on which the residence in 
which he died was located and which he occupied and en- 
joyed as a homestead for several years prior and up to the 
time of his death; and also of a town lot in the city of 
Tallahassee ; and that the executrix by virtue of powers 
contained in the will has sold a part of the quarter section 
of land, and accounted tor the proceeds in her settlement 
with the Probate Court; that the balance of said quarter 
section and said town lot are all that remains unsold of the 
testator’s real estate, “and that the defendant after the pay- 
ment of his (testator’s) debts by the terms of the will was 
entitled to one-fourth share thereof for the term of her 
natural lite, and Abram, Pheebe and Eliza each was enti- 
tled to one undivided fourth share thereof in fee simple, 
and to the like interest in the remainder after the death of 
the defendant, in her life estate,’ and that Abram having 
died said Phoebe‘and Eliza are each entitled to one undi- 
vided half interest in his share of the estate. 

It further alleges that the widow filed in the Probate 
Office a written dissent as to the provisions made for her in 
the will and in such dissent claimed * all rights of dower 
and of homestead, and all other rights to which under the 
laws of Florida and the Constitution thereo! she, as ‘he 
wife and widow of Peres B. Brokaw, is or may be enti- 
tled”’; and the bill states that she made no election o! a 
“ child’s part” and charges that she ‘tis contined to dower or 
the right of homestead” and not to both as she has claimed, 
and that she should be put to her election, and alleges that 
said Phoebe and Eliza are each “ seised in fee simple of an 
undivided half interest in said homestead lands of said es- 
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tate,” and ‘* subject to the defendant’s right of dower or of 
homestead therein for the term of ler natural life as she 
may elect.” The bill prays “ that the defendant may be 
required to elect to take either her dower ora homestead in 
said real estate,” and if she elects to take dower that the- 
same may be assigned to her, and that the balance of the 
real estate may be divided between said Phoebe and Eliza ; 
“orif the defendant elects to take the homestead which 
accrued to the heirsof P. B. Brokaw that the commissioner 
be directed to ascertain the quantity and identity of the 
land to which said homestead right may attach, and having 
ascertained the same to divide, separate and allot one-third 
part thereof in quality and value to the defendant, to be held 
and enjoyed by her for her natural life, and that they di- 
vide and separate the other two-thirds and allot one-half” 
to Phoebe and the other half to Eliza, “ to be held and en- 
joyed by each of them and their heirs in severalty,” and for 
general relief. 

The defendant, Mrs. Brokaw, demurred to so much of 
the bill as prays for an election between taking dower or 
homestead in the real estate on the ground that the bill 
states no such case as entitles them to this relief; and an- 
swered as io the residue thereof. The answer “ insists that 
under the laws of Florida she is entitled to bold all that 
remains unsold of said quarter section and of said lot * * 
in Tallahassee which adjoins said quarter as a homestead, or 
so much of said lot as, with what remains unsold of said 
quarter section, will make the quantity of land to which, 
under the laws and Constitution of the State, she is entitled 
as a homestead, with the exception of so much as may be 
assigned to her as dower ;” and “ that she is entitled to both 
homestead and dower in said property and in the property 
of her said husband; not merely * * to one or the other,” 
and “ that she should not be required to make her election 








216 SUPREME COURT. 


Brokaw v. McDougall et als.—Argument of Counse!. 
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between the two.” The answer further states thai at the 
death of the testator said city lot was the only piece of his 
real property not under mortgage, except another lot 
which has been sold by her under the will. That her 
other real and personal property were under mortgage to 
the extent of their tull value, except the homestead which 
was mortgaged for $1,000. This mortgage on the home- 
stead she holds by assignment as security for money paid 
thereon out of her own funds and earnings. 

The answer further says that the “ unsecured indebted- 
ness’ of the testator remains nearly or altogether unpaid 
because of the insolvency of the estate ; and states she “ is 
willing to have her dower assigned and set apart to her 
* * said dower to include the dwelling-house and outhouses 
of the deceased as provided by law, and is willing to have 
the other portion of said land to which she and the surviv- 
ing children are entitled set apart and apportioned among 
them or sold for partition.”” She does not concede that 
Pheebe and Eliza are entitled to more than two-thirds. 
She claims one-third “ inasmuch as Abram _ neither 
¢laimed nor established any right to homestead during his 
lifetime.” 


The other facts are sufticiently stated in the opinion. 
R. B. Hilton tor Appellant. 


I. The theory of complainants upon which their bill is 
based is that the widow had the right to either dower or 
homestead, as she might choose, and could be put to an elec- 
tion between the two. The contention of defendant is 
that she is entitled to both homestead and dower. The de- 
cision of the Chancellor is against both these positions, to- 
wit: that her only rights are as dowress. And the ruling 
of the Supreme Court at its last term and after the decree 
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of the Chancellor in this case, and after this appeal had been 
entered, to wit: in the case of Wilson vs. Fridenburg, from 
Duval county, would seem to confirm the views of Judge 
Walker, and to set the matter at rest. Butas far as I have 
been able to ascertain their sentiments both these decisions 
were a surprise to many members of the profession. This, 
together with the other fact that Judge Walker’s decision 
had been appealed from before the ruling of this court in 
the case from Duval, is my excuse for most humbly and 
respectfully asking a reconsideration of the matter in- 
volved. 

It is submitted with great deference, that the court is 
not constrained by the terms of the Constitution to limit 
the right of homestead to the class of persons coming un- 
der the designation ot heirs as detined by the common law. 

The court, which takes judicial knowledge of the politi. 
cal history of the country, and especially of events so 
memorable as the framing of the State’s organic law, will 
take cognizance of the qualifications and mental training of 
the men who composed the Convention of 1868. The 
court will therefore know that the members of that body 
not being lawyers but laymen, are likely to use this word 
“heirs,” not in its technical common law sense (which is 
even different from its meaning in the civil law,) but in its 
popular sense by which is understood all those who, by 
statute or testamentary devise, share in the partition or 
distribution of a dead man’s property. I have, myself, no 
doubt but the members of the Convention in framing and 
adopting the homestead clause of the Constitution intended 
to classify together widow and children of the deceased, 
and to embrace them all, under the term “ heirs.”” What 
reason can be imagined why they should have been more 
careful of the interests and welfare of children than their 
mother; of sons and daughters than of the bereaved wife 
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and widow? Yea, more, can it be conceived, and we are 
forced to that, if we adhere to the technical sense of the 
word, and a strict, literal construction of their language, 
that they were careful to bestow benefits upon the hus- 
band’s relations to the hundredth degree, at the expense of 
his creditors, and yet willing to see the dearest object of 
his affections turned out of house and home. But it is 
said the widow is provided for by the law of dower, wider 
our statutes. I reply that she has no guaranty of dower 
under the Constitution. That which the statutes give, the 
statutes may take away. There is nothing to prevent the 
Legislature of this State, as has been done in many other 
States, from depriving the wite of dower in any property 
alienated by her husband in his lifetime, either with or 
without her assent. The spirit and motive of all Consti- 
tututional homestead laws is especially a provision and 
guaranty of a home for the wife and widow and children 
and inmates of the home and house, of the husband and 
father. 

But I maintain that it is no strained construction of the 
terms of the Constitution to extend its homestead exemp- 
tion so as to include the widow. ‘An heir,” says the Su- 
preme Court of Kansas, (MeKenney vs. Stewart, 5 [Kan., 
384,) “an heir at law is simply one who succeeds to the 
estate of a deceased person. In this sense the wife is an 
heir of her deceased husband.” And our statute sets ‘orth 
under what cireumstauces the wife (widow) shall be sole 
heir at law. By the acts both of November 7, 1828, and 
February 8, 1838—acts in force at the time the Constitu- 
tion was framed—she is given the right of inheritance both 
as regards personalty and realty. McClellan, p. 474. 
“Statutes relating to homestead, when the language used 
departs from the manifest intention of the Legislature, will 
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not be taken literally.” Thompson on H., Sees. 7 and 8; 
Heard vs. Downer, 47 Ga., 631. 

Though not all the decisions of the States affirm the 
widow's right to both dower and homestead, yet much 
the larger number of those ruling on it have so held, and of 
the States whose courts have so decided several are of the 
highest authority. Thompson on H., See. 555, et seq. 

And it makes no difference as to the widow’s rights in 
this respect, whether she elects to take under the will of 
her husband or not. Thompson on H., 911; 25 Pa., 33; 3 
Ohio, 369, 375. 

[s there any example of a homestead law which, provid- 
ing for the children, leaves their mother unprotected and at 
their mercy ? 

[ have alluded to her dower rights. But suppose the 
case of common occurrence, both in England and this coun- 
try, of a woman who in contemplation of marriage accepts 
a settlement in lieu of dower, and who afterwards by joint 
deed of her husband parts with the settled property. The 
husband afterwards dies insolvent ; she has no dower ; her 
children have a homestead ; she has nothing. They may 
turn her out of house and home; for unless she is protected 
by the constitutional provision which, ] must think was in- 
tended; in cases where she and her husband were in the en- 
joyment of a home at the time of his death, to secure such 
home to her, quite as much to Aer children or his. 

The conelusion reached by this court in the Wilson case, 
supra, was, I think, unquestionably correct. In that case 
the widow and executrix, under order of court, made in a 
case in which the children were not parties, mortgaged the 
homestead. In proceedings for foreclosure the children’s 
claim on homestead was sustained in opposition to the 
mortgage ; and [ say rightly sustained. When the court 
went further and held that under our Constitution she has no 
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homestead rights other than the power to prevent the alien- 
ation of homestead during coverture, I respectfully submit 
that this was obiter, not being a point necessarily involved 
in the decision of the case. 

A Bolognian law enacted that “ whoever drew blood in 
the streets should be punished with the utmost severity.” 
But this law was held not to extend to the surgeon who 
opened the vein of a person that fell down in the street in a 
fit. 

In other words, a law intended to punish an act endan- 
gering life should not be construed to make it criminal to 
preserve life. 

The court will force language out of its literal meaning 
rather than do wrong to a man’s widow, as in Gibbon vs. 
Gibbon, 40 Ga., 575, in which her Supreme Court say: 
“ By the laws of Georgia the wife is expressly made the 
heir of husband. If there be no children, she is the sole 
heir, and if there be children she is one of the heirs. A 
man’s heirs are those who by law take his property on his 
death without a will.” &e., &e. 

The court is referred to the facts in that case. Lalso cite 
as showing a rule of construction governing courts in cases 
like that at bar: 

Mace vs. Churchman, 45 Maine, 250. This was a case 
under a statute of Maine which provided that the rea! es- 
tate of married women who die intestate shall descend or 
be distributed to her heirs. The court refused to give it 
such a construction as would deprive the surviving husband 
of the rights which he would have enjoyed under a pre- 
vious law. I refer the court to the argument of counsel 
for appellant, no less than the opinion of the Judges in that 


case. 
“ Homestead,” as defined by Abbott, (Law Dic., 567) ‘in 
a general sense designates the land and dwelling appropri- 
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ated as the permanent residence of a family.” Then for a 
homestead there must be a family. But if the widow had 
no homestead rights, here is a dwelling and land appropri- 
ated and consecrated as a permanent residence ot a family, 
from which the surviving head of the family, the mother 
of the children, is excluded. 

II. There was not sufficient grounds. upon which the 
court below set aside the action of the commissioners in as- 
signing Mrs. Brokaw’s dower. From the character of the 
commission merely as commissioners there is the highest 
possible presumption in tavor of the justice of their action. 

Against their action, and the character which the law 
imparts to them, we have what? The affidavit (ex parte, 
of course) of two persons of whom and of whose capacity, 
looking into this record and judging from its disclosures, 
the court can know nothing, and can infer nothing. There 
is simply the opinion of two men, of whom the court knows 
nothing, because the record discloses nothing against the 
solemn, deliberate and unanimous action of a sworn com- 
mission consisting of five gentlemen. Lenox vs. Living- 
ston, 47 Mo., 256; 19 Texas, 567; 2 Dan. Chy., 1130; 
Jones vs. Totty, 1 Sim., 180; 1 M. & K., 330. ' 

As to the somewhat singular, not to say absurd, proposi- 
tion made by complainants for a swap of lands, it seems 
hardly worthy of notice; and really to be nothingy more 
than trifling ; as if a guardian ad litem could in this manner 
trade off lands accorded to a minor! But taking it se- 
riously ; the answer to it and the objection to it, on the 
part ot the widow, is that it proposes to deprive her of her 
house and home ; the dwelling in which her husband and 
herself resided at the time of his death; the occupation 
and enjoyment of which is guaranteed to her by the laws 
of Florida tor the term of her natural life. ‘Thompson’s 
Dig., 185. 
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The proposition that 2 widow who is but a life tenant 
should surrender the dwelling for unimproved land, how- 
ever valuable yet of no use to her, is on its face an absur- 
dity. 

By reference to the report of the commissioners it will be 
seen that they set off to Mrs. Brokaw ten acres of land (in- 
cluding the dwelling-house) ; to one of the daughters, 53 
acres aud also a city lot; to the others, 65 acres and a frac- 
tion. By express words in Magna Charta it is provided in 
tavor of the widow, that “for her dower shal! be assigned 
unto her the third part of all the lands of her husband 
which were his dnring coverture.” 

In my opinion the Commissioners did the widow less 
than justice. The property is surely not city property. 
Unless under peculiar circumstances, which the record does 
not show tv exist in this case, the. widow is entitled to the 
“whole ot the dwelling house, out houses, buil lings and 
other improvements thereunto apperta:ning.” And under 
the decisions of the Supreme Court of Tennessee, from 
which State our statutes on the subject would seem to have 
been taken, in setting off to the “ widow ” one-third part 
according to quality and quantity, the value of the dwell- 
ing house is not to be taken into consideration in fixing 
values. Vincent vs. Vincent, 1 Hask., 333. 

As @e have seen by Magna Charta the widow was en- 
dowed by one-third part of the lands of her husband. And 
says Washburn, 1 Real Property, 175, °* So uniform has 
the common law ot both countries been in this respect that 


ip popular phrases a widow’s dower is called her thirds.” 

And now comes in our statute which aftirms Magna 
Charta, as to the widow’s one-third adding, however, in 
which said third shall be comprehended the dwelling 
house in which her husband shal! have been accustomed 
most generally to dwell.” Section 1, Acts of 1828. And 
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when it is said in Section 5 of the same act, Thomp. Dig., 
186, that commissioners in assigning her dower “shall allot 
and set off by metes and bounds one-third part according 
to quantity and quality,” I don’t think there is or can be 
much difficulty in discovering the meaning of the clause, 
though practically there may sometimes be trouble in exe- 
cuting it. 

If it was designed to claim for the children the benefit 
of the proviso for cases of “ manifest injustice,” it was 
necessary that there should be proofs in the record of the 
“injustice ” for which that clause is intended to provide. 
There is no such proof, and no facts on which to base such 
a conclusion; the action of the commissioners negatives 
their existence; and the court cannot assume what the evi- 
dence does not show. 


John A. Henderson tor Appellees. 


1. The judgment of the court denying her homestead as 
well as dower estate in the said lands. 

2. The decree ot the court setting aside said report of 
commisslouers. 

For the appellees, it is contended that there was no error ; 
and tor authority, submits on the first ground, that the de- 
cision ot the Chancellor was strictly within the case in this 
court of Wilson, Executrix e¢ a/., vs. Fridenburg, decided 
June term, 1882. 

On second ground, that the commissioners were correctly 
directed by the court, in the allotment of dower and the 
distribution of estate. Acts ot 1828, §3,as amended by 
Chap. 1447: Acts of 1864, Laws of Florida, McC. Dig., 
477, $7. 

The widow was not entitled for dower under Sections 1 
and 2, Acts of 1828, to the dwelling house, &c., because it 
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was manifest that the share allotted to her could not be so 
applied without injustice to the appellees, and came clearly 
within that exception. See Acts of 1828, and 1864, McC. 
Dig., pp. 475-6-7, and affidavits of Hawkins and Lewis. 

The commissioner's report should have been set aside, be- 
cause they did not observe the law but disregarded the 
same and gave to the widow more than one-third in quan- 
tity and quality, &e. See offer of appellees to give both 
for hers or two for one and pay bonus; see also affidavits 
of George Lewis and A. B. Hawkins. 

In making the assignment of dower, the estimate of the 
third part has reference to the productive value and not the 
quantity. Such part of the estate should be given to her 
as will be one-third part of the annual income or profits 
and no more. 1 Williams on Real Prop., 4th Ed., 287; 
Coats vs. Cheever, 1 Cow., 476; MeDaniel vs. McDaniel, 3 
[red., 61; Smith vs. Smith, 5 Dana, 179; Leonard vs. 
Leonard, 4 Mass., 533. 

Complainants were entitled to notice of time and place 
of meeting of commissioners and should have been allowed 
to introduce testimony as to the values before the commis- 
sioners. See Decree of Allotment, &e., McC. Dig., page 
477, $8. 

Objections to the confirmation of the report were prop- 
erly made. McC. Dig., p. 478, §15; Williams on Real 
Prop., 4th Ed., 288; Chapman vs. Scholder, 10 Ga., 321. 


Tue Cuter Justice delivered the opinion of the court. 


The first ground of alleged error in the decree is the 
overruling of defendant’s demurrer “to so much of com- 
plainant’s bill as prays that she may be required to elect to 
take either her dower or a homestead in the real estate 
mentioned,” the cause ef demurrer being that complainants 
have not stated a case entitling them to such relief. 
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There are other prayers in the bill, the principal one be- 
ing for a partition, and as to that the bill states a proper 
case for relief. A demurrer must be grounded upon a 
“ short point ” upon which it is clear the bill would be dis- 
missed at the hearing. Brooke vs. Hewitt, 3 Ves. Jr., 
253: Verplanck vs. Caines, 1 John’s Ch.,57; Earl of Suf- 
folk vs. Green, 1 Atk., 450; Story’s Eq. Pl., §$526, 528. 

Verplanck vs. Caines, presenting this identical question, 
says: * A demurrer must be founded upon some certain 
and absolute proposition, destrnetive to the relief sought 
for.” The result is that a demurrer is not allowed to an 
alternative prayer, if any other relief prayed may be 
granted. We find no error in overruling the demurrer. 

The second alleged ground of error is the decree of the 
Chancellor that defendant “as widow was not entitled to a 
homestead estate in the lands and tenements mentioned in 
the bill.” 

[It was decided by this court in Wilson vs. Fridenburg, 
19 Fla., 461, that the exemption of the homestead provi- 
ded for in the Constitution of this State, Art. IX, is ex- 
emption from forced sale for the debts of the owner who 
is the head of a family residing in this State; and that 
this exemption of the homestead from such sale is all that 
enures to the heirs of the owner upon his decease. 

It was also held that the language of the article, the 
homestead * shall not be alienable without the joint con- 
sent of husband and wife, when that relation exists,” oper- 
ated to prevent any alienation or other testamentary dispo- 
sition of the homestead by such head of the family who 
may die leaving a widow and children. 

It was further held that thisexemption of the homestead 
from liability to pay debts and prohibiting such alienation, 
so extended in behalf of the heirs, did not confer any new 
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right of property or tenure upon the widow, in the home- 


stead, either as to the heirs or as to the creditors. 

That without this exemption clause the heirs were not 
protected from creditors while the widow was protected by 
law in her right of dower; while under this homestead 
exemption the heirs are protected and no right is taken 
away trom the widow, her right of dower under the gen- 
eral law being unattected by the constitutional clauses re- 
ferred to. 

The rights of the widow and children are therefore not 
controlled or qualified by the provisions of the will so far 
as the homestead property is concerned, and in that respect 
the title descends, according to the law regulating descents, 
to the heirs, subject to the dower rights of the widow, as 
though no wi'l had been made. 

Respondent here, referring to the ruling of this court 
in Wilson vs. Fridenburg, very properly asks that 
the decision in that case, as respects the status of the 
widow, be reconsidered. With appropriate deierence to 
the conflicting opinions of members of the bar upon the 
question we have again examined the question, but with 
the lights betore us we are unable to reach a different con- 
clusion in regard to the rights of the widow. 

The remaining ground upon which it is claimed that the 
decree of 28th September, 1882, should be reversed is, that it 
erroneously set aside and quashed the report of the com- 
niissioners, allotting and assigning dower to the de:endant. 

The report of the commissioners assigned to the widow the 
lot numbered one in the plat accompanying the report. 


“containing ten acres, more or less, and on which is situa- 
ted the dwelling-house, out-houses and improvements, occu- 
pied by the said P. B. Brokaw, last before his death.” 

It assigns to Eliza Brokaw, one of the two surviving 
heirs, lot No. two, containing fifty-three acres and a trac- 
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tion, and lot thirteen in the north addition to Tallahassee ; 
and to Phabe McDougall, the other surviving heir, lot No. 
three, containing sixty-five acres and a fraction. 

The coimplainants not being: satisfied with the allotment 
excepted to the report on the ground—First, That in the 
description of the portion allotted to Eliza Brokaw an error 
occurs, Which locates a large part of the 53 acres outside of 
the quarter section intended to be partitioned and within 
the city of Tallahassee. 

Second. That the commissioners failed to notily complain- 
ants or their solicitor of the time and place of taking testi- 
mony as to the value of the lands and improvements. 

Third. That they omitted to report to the court the tes- 
timony upon which they based their judgments o! the val- 
nes of the several portions, for the information o! the court. 

Fourth. That there is no equality in the value ot the por- 
tions allotted, the share allotted to the defendant being of 
greater value than both the shares allotted to the complain- 
wuts, wherefore the complainants say the report should be 
set astde and the matter reeommitted with ‘urther diree- 
tions, Ke. 

[In support of the fourth exception they filed the attida- 
vits of two citizens who each say they are acquainted with 
the premises and the improvements thereon, and have ex- 
amined the map of the sub-divisions as reported by the 
commissioners, and they consider the value of lot one 
allotted to the defendant at six thousand dollars, the value 
of lot two set off to one of the complainant's at five hundred 
and thirty dollars, and the value o! lot three set off to the 
other complainant at six hundred and fifty dollars. 

Upon these exceptions and affidavits the court made an 
order setting aside the report of the commissioners, and di- 
rected them to proceed to execute the order appointing 
them according to its terms. 
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The report of the commissioners placed no valuation 
upon the whole tract or any portion of it, nor do they re- 
port the testimony taken by them or other evidence before 
them upon whieh thev came to their conclusion, nor does it 
appear that they took any sworn testimony uniess it may 
be inferred from their statement * that in considering qual- 
ities and values of the several lots of property they have 
made the basis of their action the prices and values, so tar 
as they could learn, realized in the sale and transfer o! real 
estate in the city of Tallahassee and its immediate vicinity 
for a year or more last past, and that to the best of their 


skill, knowledge and judgment the foregoing division of 


the premises is equal, equitable and fair, and that the sev- 
eral lots bear a like relation as regards quantity and qual- 
ity or value.” 

As to the first ground of exception, the error in misde- 
scribing the lot two set off to Eliza Brokaw, and including 
lands not embraced in the proceedings, a mistake was evi- 
dently made by the commissioners, and the court should 
have set the report aside for this, if for no other reason, in 
order that a correct report and allotment might be made. 
This was doubtless one of the reasons influencing the court 
in recommitting the matter to them. 

The real question of importance under the exceptions is 
whether the court was justified in quashing the report on 
account of the alleged inequality in the quantity and qual- 
ity of the several portions a!lotted whereby * manifest in- 
justice” was done to the heirs. 

The position of the appellant is as stated in the argument 
that there were not sufficient grounds appearing in the cour 
below upon which the report should have been set aside, 
and that “from the chagacter of the commission, merely 
as commissioners, there is the highest possible presump- 
tion in favor of the justice of their action.” Coun- 
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sel cites in support of the finality of the judgment of 
the commissioners, the cases of Manners vs. Charlesworth, 
1 Mylne and Keen, 330, and Jones vs, Totty, 1 Simons, 
136. These cases were decided upon exceptious to a return 
of commissioners in partition aud in both it was held that 
the report could not, under the law and practice in England 
at the time, be set aside upon the ground of inequality in 
the allotment, and that no “instance could be found of in- 
terference with the action of the commissioners where the 
regularity of their proceedings was not impeached.” It 
was said that “considering that the three commissioners 
here were named by the three different parties and were, 
therefore, judges of their own choice, the principles which 
applied to arbitrators were properly applicable to them ; 
and for that reason, he should have hesitated to suppress 
the return, even if he had been satisfied that the commis- 
sioners had erred in their judgment as to value.” Jones 
vs. Totty. 

In Tennessee, Vincent vs. Vincent, 1 Heisk., 333, cited 
by appellant, it is held that “the statute does not contem- 
plate a valuation of the improvements, and that such of 
them as are allotted to the widow shall be set off against 
an equal value in land. The direction is explicit, that such 
part or portion only of the dwelling house, outhouses, &c., 
as can be applied to her use, without manifest injustice to 
the children, shall be ailotted to her.” Ib., 339. 

[n that case the report gave the widow the buildings, 
including the mansion house, but did not give her one- 
third in value o: the land. The report was set aside on her 
motion, upon testimony showing the facts. From this con- 
struction of the Tennessee, statute, and from an examina- 
tion of the statute itself, it is manifest that it differs from 
the statute of Florida. 

In Lenox vs. Livingston, 47 Mo., 255, cited also by ap- 
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pellant, exceptions were taken to the report of commis- 
sioners, not alleging fraud, partiality or misconduct, but 
that it was prejudicial to the interests of the appellant. 
The court says: * The commissioners were the proper per- 
sons to determine as to what part of the land should be as- 
signed, and in the absence of testimony showing that they 
abused their discretion, their action cannot be inierfered 
with. The appellant rested his whole case upon his simple 
allegations. He did not introduce or oiler to introduce any 
evidence whatever in support of his charges. No court 
would have been justitied in setting aside an official report 
made by men in the performance of an official duty, and 
acting under the sanction of an oath, on the unsustained as- 
sertions of an interested party.” 

The only other authority cited by appellant is Jewett vs. 
Scott ef a/., 19 Texas, 557. This wasa case of partition of 
land, in which the appellant excepted to the division as 
unequal and unjust, in that the lands assigned to one 
greatly exceeded in value those allotted to the other. There 
were siz commissioners and they reported that the portions 
allotted to each were “ equal in quantity and quality,” and 
gave their reasons for making the division in the mode 
pursued. Four witnesses testitied that the lands allotted 
to appellant were of considerable less value than the lands 
allotted to the other party. Three of the commissioners 
testified in support of their action, showing their diligence 
und good intentions. Says the court: “They were selected 
for their ability and integrity. The law presumes that 
they acted with zeal, skill and fidelity in their trusts, and 
their act cannot be impeached unless for fraud, partiality or 
gross mistake in their judgment. There is no pretence 
or charge of fraud, and the question is whether there is 
such a mistake in their decision as to operate injustice to 
the appellant. Upon a review of the facts the mind is 








a} 











JUNE TERM, 1883. 231 


Brokaw v. MeDougall et als.—Opinion of Court. 
forcibly impressed with the conviction, that there must be 
error and wrong in the proceeding. The commissioners 
acted from inspection on their own judgment exclusively, 
and no doubt they acted honestly. But uo witness is called 
who concurs in their estimate of the value of the several 
allotments. All the witnesses are of opinion that the al- 
lotments were very unequal in value and greatly to the 
disadvantage of the appellant. The question of inequality 
was the matter in issue, and unless the report of the com- 
missioners is conclusive, it seems that the prima facie pre- 
sumption of its justice was rebutted by the force of the 
evidence ; and it should bave been supported by witnesses 
who would have coneurred, to some extent at least, with 
the judgment of the commissioners. The report was set 
aside. 

By our statutes the widow is endowed. of one-third part 
for lite in the lands, tenements and hereditaments of which 
her husband died seised, &c., and in that third “ shall be 
comprehended the dwelling house in which her husband 
shall have been accustomed most generally to dwell next 
before his death, together with the offices, out houses, 
buildings and other improvements thereunto belonging or 
appertaining ”: Provided, “That it the whole of the said 
dwelling house, out houses, buildings and other improve- 
ments thereunto appertaining, cannnot be applied to the 
nse of the widow without manifest injustice to the children 
or other heirs, then and in that case such widow shall he 
entitled to such part, not less than one-third part, as the 
court may deem reasonable and just.” 

The complainants on excepting to the report of the com- 
missioners filed the affidavits before referred to in support 
of the exception that there is no equality of value between 
the part assigned to appellant and that allotted to the chil- 
dren. These affidavits were considered by the court with- 
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out objection, so far as the record shows, and no counter 
affidavits in support of the report were filed or o/tered. 
The commissioners make no estimate of the value of either 
portion but say in general terms that the division is “equal, 
equitable and fair.” The court heard the exceptions and 
the motion to quash the return upon the report, ‘* the ex- 
ceptions thereto and the accompanying affidavits, and the 
respective solicitors having been heard,” &c. 

And it appeared by the affidavits that the part allotted 
to the widow was in value more than five times greater 
than that of both parts assigned to the children. There is 
nothing in the report showing that these several estimates 
of value are incorrect. The respective parties went toa 
hearing upon this state of facts duly sworn to and uncon- 
tradicted. 

The statute gives to the widow the use of one-third o! 
the * lands, tenements and hereditaments ;” not o! the lands 
alone, but of the lands, structures and uses. 

In estimating “ quantity and quality ” tor the purposes 
of equality of division, where lands and improvements are 
being dealt with, the va/ue of the several portions of the 
property must necessarily be considered, and this value 
must be determined by the money value in the market, its 
productive value, and the incomes or rents and profits it 
will produce. An equal division of the lands, giving to 
each party her share by metes and bounds, which would 


ive to one of them the portion having all the houses and 


improvements, worth in market or in productiveness ten 
times as much as either of the other shares, must be mani- 
festly unjust to the other heirs. While the law deals with 
appropriate liberality in giving to the widow the mansion 
house and other improvements, yet it provides that where 
this may operate with manifest injustice to the children or 
other heirs the widow shall be entitled to such part, not 
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less than one-third part, of the lands, tenements and heredita- 
ments, “as the court may deem reasonable and just.” 
This contemplates not alone the division of the lands, but 
the division of the entire property including improvements 
insuch manner that no injustice shall result to the children. 
They, as well as the widow, are entitled to consideration. 
When the law says the widow shall be endowed of one- 
third, it means one-third as near as practicable in quantity 
and quality, but it does not mean six-sevenths in quantity 
and quality. 

While the commissioners in their return say that this divis- 
ion was “equal, equitable and fair,” they do not show to the 
court that they have given to each party one-third in quan- 
tity or quality of the property, nor is it shown in any man- 
ner as against the depositions that such was the result of 
the division. They may have assumed, and perhaps did 
assume that the widow was entitled not only to the one-third 
but also toa “homestead” in addition to the one-third. 
Such is the claim made by her in her answer and in the 
argument here, and this may have been the view of the 
commissioners. From what we have said it is clear that 
this proposition cannot be supported. 

It is said by the court in the case of Vincent vs. Vin- 
cent, above referred to, that “if it appear to the court as- 
signing the dower that the whole of the said dwelling- 
house, out-houses, offices and appurtenances cannot be ap- 
plied to her use without manifest injustice to the children 
or other relations, then such part or portion thereof as the 
court shall conceive will be sufficient to afford her a decent 
residence, due regard to her condition and past manner o! 
life, shall be assigned to her.” 

One ground of exception to the report is that the com- 
plainants had no notice of the time and place of taking tes- 
timony as to the value of the lands and improvements ; and 
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turther, that such testimony was not reported to the court 
tor its information. 

In the examination of witnesses, the proceedings o! the 
commissioners should be open and not secret, as * they act 
in a judicial capacity, in the nature of a court, at which 
the parties and their agents have a right to be present.’ 
2 Dan. Ch. Pr., 1154. And in Cecil vs. Dorsey, 1 Md. Ch. 
R., 227, the Chancellor says: “It seems to me to be quite 
apparent that the revising power of this court cannot be 
wisely exercised, and the return ratified or rejected, as jus- 
tice shall dictate, unless the value of the whole estate, and 
the value of the several parts, as ascertained by the com- 
missioners, is reported. The great object to be attained is 
aw partition among the parties interested, fairly and equally 
in value according to their several] just proportions, and I 
cannot understand how the court can see that this is done, 
if the commissioners may or may not show by their return 
the value they have put upon the entire estate and of each 
part thereof.” 

In the present case it does not appear by the report 
whether witnesses were or were not sworn and examined. 
The commissioners say that in considering qualities and 
values of the several lots “ they have made the basis of their 
action the prices and values, so far as they could learn, real- 


ized in the sale and transfer of real estate in the City of 


Tallahassee and its immediate vicinity for a year or more 
last past.” 

They still do not report what those values were of the 
several parts allotted, so that the court could determine, in 
its revising power, that the allotment is properly made. 

According to the report they had information of the val- 
ues of property in Tallahassee and its vicinity, as realized 
in the sale and transfer of real estate, for a year or more 
last past. If this information was obtained from the testi- 
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mony of witnesses, such testimony should have been duly 
taken and reported to the court lor its consideration. If 
the information was obtained by irresponsible statements, 
not on oath, made to the commissioners or some of them, 
it was not such testimony as should be relied upon in adjw 
dicating the rights of the parties. =F 

We do not discover that the Chanceller abused the dis- 
eretion confided in him by the statute, in setting aside the 
return of the commissioners. The several decrees appealed 
from are aflirmed. 





Tuomas K. STRIBLING ET UX., APPELLANTS, VS. CATHERINE 
S. Hart, Executrix, ET ALS., APPELLEES. 


1. The 45th Rule of Chancery Practice prescribes the time in which 
an answer after appearance should be filed by the defendant, and 
the 51st Rule preseribes the time in which the defendant, after 
his demurrer to plaintiffs bill is overruled, shall file his answer. 
In neither case is the plaintiff required by these rules or the gen- 
eral rule upon the subject of notice (Rule 3) to take any action 
to authorize him to enter an order that the bill be taken pre con- 
fesso in the event the answer is not filed as required by the 
rules mentioned. 


2. After entry of the order that the bill be taken pro confesso, the plain- 


tiff may at once, and without notice, cause the matter of the bill 
to be decreed at any time, if the same can be done without an 
answer and is proper to be decreed, that is to say, he can have 
such deeree as the equities disclosed by his bill authorize. 


3. When the bill is thus taken pro confesso and final decree had, it is, 


under Rule 45, a decree’ nisi, subject to be opened upon cause 
shown upon motion and affidavit and upon terms, and does not 
become ‘‘absolute*’ until the expiration of twenty days after the 
rendition thereof. After the expiration of this time, without 
any action by the defendant, the decree becomes final and ‘‘abso- 
lute.”” There is no difference arising out of the fact that under 
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the statute this final decree is entered out of term between it 
and a decree entered in term; and the proceeding is in a strict 
sense a record by which the rights of the parties in controversy 
are finally adjudicated. 


4. While it appears that the Cireuit Courts of the United States have 


not power to open such decrees absolute and enrolled, upon mo- 
tion, and that their power is confined to such proceedings as may 
be had by bill of review, rehearing or original bill, still un- 
der the uniform practice in fhe State courts such a power is ad- 
mitted to exist, and may be exercised under certain circumstan- 
ces, and as a motion is the only means by which the decree may be 
opened, and a defence upon the merits let in, although the party 
may be guilty of no laches, and his failure to set up his rights in 
the time required may be oecasioned by evuses beyond his control, 
and by obstacles insuperable in their character, and he may have a 
good defence, we think the rule of the State courts as to the mat- 
ter of power is the better rule, and we adopt it. 


5. The power to open such decree, however, is not to be exercised in 


cases where the decree has been made absolute in the regular 
course, and the defendant has been guilty of neglect and failure 
to give attention to the process of the court. Without the exis- 
tence of strong and unavoidable circumstances excusing such 
neglect and laches, the decree should not be opened. Such power 
should not be exercised upou a mere desire to let in a defence 
upon the merits. The acts established must show deceit, sur- 
prise or irregularity in obtaining the decree, that the defendant 
has acted den fide, and with reasonable diligence. and has a meri- 
torious defence, and the facts constituting such defence must 
distinctly and satisfactorily appear, and the proposed answer 
should be exhibited. 


6. The action of the Chancellor upon a motion of the character men- 


Ay 
Th 


tioned may be reviewed in this court under the law and practice 
in this State. 


ypeal from the Cireuit Court for Duval county. 


e facts of the case are stated in ihe opinion. 


William B. Younge and John Earl Hartridge for Ap- 
pellants. 
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ere can be no opening otf «a decree on motion after it 
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has been enrolled. 2 Daniel’s Ch. Plead. and Praec.. 1018 
et seq. ; 60 Ala., 378; 12 Peters, 492; 2 Johnson’s Ch., 
5; 1 Vesey, 256, note; 3 Wheaton, 591; 6 Howard, 
3: Pickett Vs. Loggon, 5 Vesey, Jr.. 702; 16 Vesey, Jr., 
115: 5 Allen, 81. 


In this State all deerees are deemed to be enrolled when 


)( 
56 


entered on the minutes of the court. McC. Dig., page 
165. $44: Owens vs. Forbes, Adm’r,9 Fla., 325.. The 
statute authorizes a rehearing, provided a petition be pre- 
sented within thirty days. 

Rule 45 which has the force and eftect of a statute, de- 
elares that when the bill is taken pro confesso the court 
may render a decree at any time, and such a decree so ren- 
dered shall be absolute, unless the court shall within twenty 
days after rendering the decree set aside the same on mo- 
tion and affidavit. In this case more than twenty days 
had passed atter the rendition and enrollment of the decree 
before any motion was made, and the court had no power 
to disturb the decree. If the court could vacate its decree 
after the expiration of the twenty days then there is no 
limit to the exercise of this power and another judge, 
many years after, might do the same thing, and decrees in 
chaneery instead of settling the rights of all parties would 
settle nothing, and the word absolute in Rule 45 has no 
force and effect. We do not deny that upon a proper ap- 
plication and proof of such fraud and mistake as would 
warrant the court in enjoining a judgment at law, the court 
ean annul its own decrees, but there must have been no 
laches, and the affidavits filed in support of this motion 
only show laches. 

Even if the court had the power the facts did not war- 
rant its exercise. 


Fleming & Daniel for Appellees. 
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We contend that the court did not err in opening the 
decree pro confesso, but in doing so exercised a proper dis- 
cretion. 

[t any irregularity has oceurred in the enrollment of’ a 
decree or order, or in the proceedings to accomplish that 
object the court will, upon application by motion, order it 
to be vacated. 2 Daniel Ch. Pr., 5th Ed., $1026. 

It seems also that where the case has not been heard 
upon its merits, the court will exercise a discretionary 
power of vacating an enrollment and of giving the party 
an opportunity of having the merits of his case discussed. 
2 Daniel Ch. Pr., $1027. 

Thus the enrollment was vacated where « decree of dis- 
missal was made by detault, owing to the neglect of the 
plaintift’s solicitor to provide counsel to attend at the hear- 
ing. Robinson vs. Cranwell, 1 Dickens, 61, (Eng. Chan. 
2 Eliz., 38 Geo. 3d,) cited in 1 Ves., Sr., 205 ; Trapp vs. Vin- 
cent, 8, page 176; Parker vs. Grant, 1 Johns. Ch., 630. 

The same principal was also aeted upon-by Lord Hard. 
wicke in Kempvs.Squire, | Vesey Sr., 205,who said the cases 
he cited proved it to be discretionary in the court, (he did 
not mean it arbitrarily so,) to exercise the power, if it sees 
fit, * * * And it is to be observed that in all those 
cases where it has been exercised the merits of the cause 
had not been discussed before the decree was pronounced. 
2 Dan. Ch., Pr., 1027. 

The court has power at its discretion, after enrollment, 
to vacate. a decree entered pro confesso to allow a defence 
upon the merits when it has been onutted through mistake, 


accident or even negligence. Carpenter vs. Muchmore, 2 


McCarter, N. J., 123; Hall vs. Lamb, 28 Vt..85; Disbrow 
vs. Johnson, 3d C. KE. Green, 36: 2 Daniel Ch. Pr., 5th Ed., 
1032, note 6. 

But in order to open a decree regularly entered it is ne- 
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cessary that it appear that the defendant has some good de- 
fence, and what that defence is. Disbrow vs. Johnson, 
Supra. 

The application is addressed to the discretion ot the court. 
Bull vs. Nims, 51 Tll., 171. And must be accompanied 
by affidavit explaining the delay and an answer showing 
merits. Norton vs. Hixon, 25 Ill., 440; Stockton vs. Wil- 
liams, Harrington Ch., Mich., 241; Gwin vs. Harris, 1 Sm. 
& M. Ch., Miss., 528; Lewis vs. Simonton, 8 Humphrey, 
Tenn., 185. 


Mr. Justice Westcorr delivered the opinion of the 
court. 


The bill here is by Stribling and wife against the execu- 
trix of the will of O. B. Hart and others, his sureties, as 
guardian of Mary E. Stribling, seeking an account and de- 
eree against such executrix and sureties for an alleged bal- 
ance due her. 

Appearances were entered by the defendants, Baldwin, 
Budington, Paran Moody and C, L. Robinson on or before 


_the first day of November, 1880. 


On the first of November, 1880, a demurrer was filed for 
these defendants, the ground of which was a want of juris- 
diction in the Cireuit Court. It was overruled the 25th of 
May, 1881. The rule day, therefore, to which an answer 
was due by them was. the first Monday in June, the 6th 
day of June, as the court did not extend the time beyond 
that date. Upon overruling a demurrer of the defendant, 
he is required to answer by the next succeeding rule day 
unless further time is given by the Chancellor. 

On the 16th day of September, 1881, Messrs. Fleming 
& Daniel entered an appearance for Marvin, Administrator, 
and on the 3d day of October, 1881, which was the rule 
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day of that month, Mrs. Catherine Hart, executrix of the 
will of O. B. Hart, entered her appearance. It is thus seen 
that the defendants, Baldwin, Budington, Moody and Rob- 
inson, on the rule day of November, 1881, the 7th. were in 
default for not filing their answer, from the sixth day of 
June to the 7th ot November, a period of five months ; 
that Marvin, administrator, was in default, according to 
the date of the entry of his appearance, one month, his an- 
swer being due by the rule day of Oetober, and that Mrs. 
Hart who had appeard upon the October rule day was in 
default in not filing her answer on the November rule day. 
On that day an order taking the bill for confessed, was en- 
tered against all of the defendants. Under Rule 44 of the 
Rules of the Circuit Courts, in suits in equity, which au- 
thorizes this entry and declares its effect, the subsequent 
proceedings are ex-parte. The plaintiffs might thus have 
proceeded under the rule at once, and had an order of ref- 
erence and consequent decree thereon immediately. This 
decree, however, was not made until the ninth day of Feb- 
ruary, 1882. In the meantime, the plaintiffs on the 22d 
November, 1881, consent that the order taking the bill for 
confessed, as to Budington, may be opened upon condition 
that he file his answer at once. This he does. There are 
exceptions sustained to his answer and upon their being 
sustained he is given to February rule day to file a more 
complete answer. ‘This he fails to do, and after entering,an 
order taking the bill as confessed against him the plaintifis 
have a decree of reference to a master, a report and decree 
thereon on the 11th of March, 1882. Under this decree, 
and on the 10th day of April, 1882, an execution was issued 
against Catherine Hart, executrix ot the will of O. B. Hart, 
and on the 17th of April, 1882, a return of no property 
found is made. Under the decree an execution was in this 
event directed to issue against the sureties to the extent of 
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their liabilities as found by the court. Wedo not find that 
such an executio Was issned. It Is not denied that the cde- 
eree has been enrolied. 

Atter notice vive i intended motio to set aside the 
tinal decree and the order iaking the bill as confessed and 
or eave co ile duiswWwers Dy Mleming X& Daniel, as solicitors 


A. Ss. Baldwin, Marvin. administrator, and Mrs. Iart, 


+ a } } | ] T\ ] iy oe . » 4 
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Allen, 81, this question is considered, and there can, in our 


indement, be no donbt of the correctness of the conclusion 
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there reached, which is that a decree entered out of the term 
under the provisions of a statute like that of this State is as 
tinal as those entered in term. But it is said this is a de- 
cree pro confesso ; a deeree tinal based upon a default, and 
it is within the power of the Chancellor to open such a de- 
cree upon motion. This is true of the nature of the decree 
except that there are two defaults, one a failure after ap- 
pearance to answer in the first place, and one a failure to 
move to open the decree within twenty days after its rendi- 
tion. It is practically a decree »/s/ until this time expires. 
Then the rules fixes its character. It is “ absolute” as well 
under the statute as the rule. Cau such a decree be set 
aside upon motion after the expiration of the twenty days 
without a motion so to do during that time. 

The rules of the Cireuit Courts of the United States in 
force in 1855 provided that “ when the bill is taken pro con- 
fesso the court may proceed to a decree at the next ensuing 
term thereot and such decree rendered shall be deemed ab- 
solute unless the court shall at the same term set aside the 
same or enlarge the time for filing. the answer upon cause 
shown upon motion and affidavit of the defendant,” &c. 

In the case of MeMicken vs. Perin, 18 How.,(U. 8.) 507. 
which was the case of a decree pro confesso which had le- 
come absolute under the rule, MeMicken at a subsequent 
term of the Circuit Court filed a petition * alleging that he 
had been deceived by Perin in reference to the prosecution 
ot the bill and had consequently failed to make any appear- 
ance or answer, and that he had a meritorious defence and 


prayed the court to set aside the decree and to allow him 
to tile an answer to the bill.” The Circuit Court dismissed 
the petition. The Supreme (‘ourt of the United States cit- 
ing Cameron vs. McRoberts, 3 Wheat., 591, hold that the 
Cireuit Court had “ no power ” to set aside the decree on 
motion after the term at which it was rendered. 
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by reterence to the case in 3 Wheat. it will be seen that 
it was a decree after appearance and answer. This case be- 
ing cited by the Supreme “Court of the United States in the 
18th Howard case a decree pro CONFESSO made absolute un- 
der the rule, shows that this court regarded a deeree thus 
become “* absolute ” under the rules of the Cireuit Court as 
to the power of the court, in the same condition as a final 
deeree upon appearance and answer after the term at which 
it was rendered. We see no escape, therefore, trom the 
conclusion, if the rule announced by the Supreme Court of 
the United States is to prevail, that the Chancellor had no 
power to open this decree by motion and attidavits and that 
there was error in this action here. What the defendants 
in decree here seek is leave to answer and a hearing upon 
the merits. [f there is aay other proceeding in equity but 
a motion based upo. petition and attidavits with an exhibit 
of the answer, by which such an end can be accomplished, 
we are not aware of it. After final decree enrolled it may 
be assailed by original bill for fraud. If there is errer in 
law arising upon the pleadings, proceedings or decrees, then 
a bill of review without leave will lie, or if there is discov- 
ery of material new matter of fact such as the party by the 
nse of reasonable diligence could not have known then a 
bill of review with leave of the court will lie, or if there is 
a clerical mistake in a decree or an error arising from any 
accidental slip or omission the party may by petition have 
it corrected if his application be before an actual entry of 
the decree. Rule 87, Chancery Rules. These are the only 
remedies, and neither can be made available to accomplish 
the end here sought to be obtained, viz: the opening of the 
tinal decree and letting in a defence upon the merits. The’ 
consequence ol this is, that the cause of the detault, unless 
it be fraud, can never be the subject of inquiry after the 


tinal decree entered, although the party may be guilty of 








SUPREME COURT. 


Stribling et ux. v. Hart, Exeeutrix, et als. —Opinion of Court. 


laches, and his tailure to set up his riebts and urge his 


no 
' dlefence as fixed by the letter of the rule in the time re- 
quired may be occasioned by causes beyond his control and 
by obstacles insuperab ein their character and he may have 


»* ‘ —_ ' ats we ~ 
he saine time a eooil defence to the elaim made ora 


clear right to the subject matter of the controversy. 

Again, apon appeat, he can only questron the legality of 

the proceedings anterior to his detault or urge that the de- 
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eree is not such as is warranted by the bill. This isa mat- 
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tice eould be done without atte ‘Ting the other detendants, 
the jurisdiction of the court might be exercised as to him 


alone. Thus intimutiny that the remedy as to other detend- 


ants, if the proceedings were assailuble tor a want of Ju- 
ae b ‘ + en es ae ‘ a Pee ry} ‘ 
risdiction as to them, was by bill of review. The othe 
od bs > L- °c Prn . >) TT utr —)) : a 
elfation, Brocket Vs. DroecKketr, 2 Fiow.. 255, 18 to the etrect 


that an appeal will not He from action ina matter which 
** rests mere:y in tiie sound lis ‘retio ] ot th -court below me 


If the granting ot the motion by the Cireuit Court in the 
ease of MeMicken vs. Perin, to open the decree, was a mat- 
ter resting merely in the discretion o° that courr, the case 


in 2 Howard was in point, and the ruling was not the sub- 


ject of an appeal. Tis rnle, however, does not prevail in 














JUNE TERM, 1883. 245 


Stribling et ux. v..Hart, Executrix, et als.—Opinion of Court. 


this State. See upon this subject Oliver vs. Palmer & Ham- 
iltou, a well considered case, reported in 11 Gill & Johnson, 
147: 4 Brown Par. Cases, 456. Thus stating the rule an- 
nounced by the Supreme Court of the United States, we 
inquire what is the rule in States having like rules to this 
State upon the subject of decrees based upon defaults of 
defendants. 

In the State of Maryland, the matter of the entry of 
such decrees is controllei by a statute authorizing a final 
deeree upon default. Maryland Code of 1878, 637. In 
that State there has. been a separate organization of the 
Court of Chancery since 1777, and its action in such mat- 


+ 


ters is entitle! to great respect and consideration. The 
first case we find upon the subject is Burch vs. Scott, 1 
Bland Chy. Reports, 112. In that case there was a decree 
by default for more than was .due, and there were other 
circumstances explaining the neglect to put in an answer 
for the space of five months. The defendant filed a bill 
of peculiar character partaking of the nature of an origi- 
al bill and of a bill of review, and as stated by the Chan- 
eellor, a bill grounded on the peculiar cireumstances.” 
The Chancellor held that he could not have the relief asked 
which was to set aside the default and to liave a hearing 
upon the merits upon original bill or bill-of review, but 
he did, in view of the hardship of the case, as he regarded 
it, grant the relief upon it as “a bill erounded on the pecu- 
liar circumstances.” Upon appeal this decree was reversed 
upon the ground that the remedy was not upon a bill of 
this character, and that the cireumstances o: the case did 
not justify the opening of the decree. The power, how- 
ever, to be exercised in a proper case was admitted to exist. 
This decision of the Court of Appea's of Maryland was 
affirmed aiterwards in opinions showing great research and 
ability in Oliver vs. Palmer & Hamilton, 11 Gill & John- 
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e 
son, 147; Herbert vs. Rowles, 30 Md., 280: Pteltz vs. 
Pfeltz, 1 Md. Chy., 455; and in a case decided in 1880, 
Rust vs. Lynch & Jackson, 54 Md., 636. In this case the 
rule is stated to be: 

“Ist. That in a proper case there is no question but that a 
defendant would be relieved from a decree obtained by de- 
fault, and when the merits had not been «discussed upon pe- 
tition tor the discharge of the enrollment and the vacation 
of the decree. 

“2d. The discretion to be exercised npon such app! ica- 
tion must be regulated by law and precedent, and nota 
mere desire to let in a defence upon the merits.” 

The statute of New Jersey authorizes a tinal decree to 
be eniered upon such defaults. The rule in that State is 
stated thus: “It has long been settled that an enrollment 
will be vacated and a decree opened when the decree has 
heen made unjustly against a right or interest that has not 
bee heard or protected when this has been done without 
the laches or fault of the party who applies.” | Brinker- 
hoff vs. Franklin, 21 N. JJ... hq., O36. 

The Court of Chancery of Michigan which had a sepa- 
rate organization in 1842, announced the rule to be that 
“after a decree hus been entered on a bill regularly taken 
as confessed the question of opening it to let ina defence 
on the merits should be brought before the court by peti- 
tion accompanied by the answer proposed to be put in.” 
Hart vs. Linsday, Walker’s Chy. Reports, 74. 

The “Supreme Court of Appeals” of Virginia in Er- 
win vs. Vint, 6 Mun., 270, sustain the power of the court 
of original jurisdiction to open the decree upon cause shown. 


We deem it unnecessary to make any further extracts 
from reports ot other States covering the question o! power. 
The following citations show that a like rule prevails in 
the States mentioned : Vermont, Hall & Bingham vs. Lamb, 
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28 Vermont, 85; Massachusetts, Thompson vs. Goulding 
et al., 5 Allen, 82. 

This subject is, to some extent, controlled by statutes in 
New York, Barb. Chy. Prac., 371, but the result of the 
cases is unquestionably in favor of the power. Under the 
statutes of New York the practice was subject to the con- 
trol of the Court of Chancery through rales to be prescribed 
by it. The rules prevailing in that State at the time of the 
decisions reported in Johnson & Paige’s Chancery Reports, 
[ have been unable to refer to, but unquestionably from the 
citations made in the decisions of Chancellors Kent and 
Walworth, they must have conformed to the rules of prac- 
tice in England, as to the matter of opening decrees of this 
character. See citations in Wooster vs. Woodhull, 1 
John. Chy., 541; Lansing vs. McPherson, 3 John. Chy., 
425. See also as to the rule in New York, Tripp vs. Vin- 
cent, 8 Paige, 180; Millspaugh vs. McBride, 7 Paige, 511. 
The English practice is in some cases to open enrollments 
of decrees where the merits have not been heard, if there 
are sutticient cireumstances to call for such action. Kemp 
vs. Squire, 1 Ves., Sr., 205; Pickett vs. Loggon,5 Ves., Jr., 
785; 2 Smith’s Chy. Prac., $$7, 8 and 9. These cases, 
however, are where the default was by the plaintiff at the 
hearing and are treated by the English Chancellors as ana- 
logous to a non-suit at law. The case in 1 Ves., Sr., 205 
is not, in my judgment, a precedent to sustain the conclu- 
sions Which many of the American courts base upon if, nor 
can T see how it ean properly be cited as a precedent to sus- 
tain the view that a decree pro confesso atter appearance 
against a defendant atter enrollment and expiration of the 
time tixed to show cause and when it has become absolute, 


can be opened to let in a defence upon the merits upon mo- 
tion or petition ; and it there isany English authority which 
plainly sustains the power or the principle, I cannot find it. 
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See Ogilvie vs. Herne, 13 Ves., 565. There are a number 
of cases where enrollmeuts are opened Gpon cause shown to 
allow an appeal. 2 Smith’s Chy. Prac., $$7, 8, 9, 23, 24. 
As to the power we are inclined to follow the American 
practice, for there should be some method in cases of de- 
faults arising from unavoidable circumstances to afford reliet 
even as against an absolute decree. Unless there is some 
peculiar operation in the rule pronouncing the decree “ ab- 
solute” after the expiration of the time limited we think 
the American authorities show that the court has power to 
relieve in a proper case. A decree absolute is nothing more 
than a final decree following a decree nisi causa when no 
cause is shown, and there is no difference, and there is no 
greater solemnity or inviolability attached to it than to 
any other final decree. 

The power, however, is not to be exercised in cases where 


the decree has been made absolute in the regular course, 
and where the defendant has heen e ulty ot negle et and has 
failed to give attention to the } process of the court without 


the existence of controlling and unavoidable circumstances 
excusing his delay. The entry of such a decree against a 
party is not to be regarded as a light matter. Under the 
rule the setting aside of an order taking the bill for coulessed 
will not be allowed exeept upon cause shown and affidavit. 
We think the remarks of the Court of Appeals 0! Mary- 
land (54 Md., 639) upon this subject are eminently proper. 
That court says the object of the statute (the law authoriz 
ing decrees pro confesso) was to provide a just and reason- 
ably expeditious mode of obviating the delays and difficul- 
ties to which complainants were subjected by the neglect of 
defendants and their disobedience of the mandates of the 


court and no construction of the statute should be induiged 
that would either reward or encourage defendants in their 
contumacious neglect of the process of the court when duly 
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served upon them. Decrees are not lightly to be disturbed 
or vacated after enrollment, though entered upon default 
oi the defendants, and it is only when there are strong and 
special circumstances shown and the conduct of the party 
applying is entirely free trom well grounded imputation of 
laches ov mvia fides that his application will be entertained 
and the diseretion of the court exercised in his favor, and 
the discretion to be exercised upon such application must 
be regulated by law and precedent and not a mere desire to 
let in a detence upon the merits. It is a mistake to con- 
eeive that because a party is in a court of equity, less 
weighty reasons will excuse his detault when he asks to 
open a decree in equity than is necessary to open a judg- 


ment by default at law. In either case the facts produced 


must show deceit, surprise or irregularity in obtaining the 
judgement or decree and that the defeidant has acted ho 
fide and with reasonable diligence. 
What are the facts in this cas¢ 7 On the 28th ot April, 
paper as follows (omitting title of cause and style ofl 


ah 
| i 


“i 


npet Ww 


¢, 
mr) W | 


his was considered upon the motion to 


is tile 
open the deere 

‘Statement of Facts: 

~ The demurrer interposed in this cause by all the de- 
fendants was argued by their counsel in open court at the 
Spring Term, 1881, and the judge announced in open court 
trom the beneh his decree overruling the demurrer. Mr. 
Frank Fleming, one of the firm of Fleming & Daniel, was 
present in court and said to W. B. Young, one of the soli- 
citors for complainants: ‘ We told Colonel MeGary that 
there was nothing in his demurrer.’ About ten days betfore 


decrees po confesso were entered in this case, W. B. Young, 


one of the complainants’ solicitors, after a conversation with 
J. E. Hartridge, his associate, upon the subject, started to 
the office of Fleming & Daniel to notify them that decrees 
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pro confesso would be entered on the next return day 
against all defendants in default. He, said Young, met 
Mr. L. [. Fleming, one of said firm, coming out of their 
oftice and stopped him in the hall way and said to him, 
‘Mr. Fleming, does your firm represent Dr. Baldwin in the 
vase of Stribling and wife against the executrix and sure- 
ties of O. B. Hart?’ He replied, ‘ Dr. Baldwin said some- 
thing to us about it, but [ don’t know whether he wants us 
to represent him or not; [ will see him about it.” Said 
Young then said, we intend to take a detault against all 
the defendants whose answers are not filed by the next re- 
turn day. Said Young then went to R. B. Archibald, who 
had appeared for Catherine Hart, and to D. ©. Dawkins, 
ho had appeared tor Ozias Budington, and said to them 
that he would take a default against their clients unless 
their answers were filed by the next return day. Judge 
Archibald replied that he was only employed to enter an 
appearance, and D. C. Dawkins, Esq., replied that he would 
get the answer of his client filed by that time if possible, 
but that his client was in Clay county and he was not sure 
he could get it by that time. The above named solicitors 
and C. L. Robinson were the only solicitors who had entered 
aun appearance tor any of the defendants herein, except Col- 
onel MeGary, who had appeared for Dr. Baldwin, but had 
left the State after his demurrer was overruled. [t is agreed 
that the foregoing statement may be read and shall have 
the same force as an affidavit duly sworn to, 
“FLeMIne & DANIEL, Solicitors.” 

Marvin, administrator of I[foeg’s estate, recites that he 
retained Fleming & Daniel about the third of September, 
1880, to defend the suit. He recites the filing of the de- 
murrer, and states that it was understood that if it was 
overruled on notice to that effect Fleming & Daniel would 
tile further defence. After stating the entry of the final de- 
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cree he says that he had been informed by his solicitors and 
so understood that the suit was pending and undetermined, 
und that he is now informed by his solicitors that they had 
no knowledge of either said tinal decree or the decree pro 
confesso Until about the day he was told of the execution 
being in the sheriff’s hands. He states that neither he 
nor his solicitors had notice of the interlocutory or final de- 
cree. 

The attidavit of Eugene Bigelow, who was the agent of 
Mrs. Hart, the executrix, relates to her case only. As no 
appeal is taken from the decree, so far as it relates to her, 
what her agent states is immaterial. The appeal is from 
the decree dismissing the bill as to the sureties. 

J. J. Daniel, of the firm of Fleming & Daniel, swears that 
the firm are the general attorneys of the estate of Hoeg ; 
that in September, 1880, he was handed a subpoena issued 
in this case; that he gave directions to Marvin, the admin- 
istrator, to procure certain evidence in the case and saw 
John E. artridge, solicitor for the complainants, and W. 
G. MeGary, solicitor tor the defendant, A. 8S. Baldwin; 
that MeGary proposed to him to filea demurrer to the bill; 
that he, Daniel, expressed a want of confidence in the de- 
murrer, but upon MeGary’s insisting it was understood that 
a demurrer should’ be interposed for all of the defendants, 
and that if said demurrer was overruled, Fleming & Daniel 
would then, on notice to that effect, file their plea or answer 
as the case might be,and that this was spoken with the said 
Hartridge as well as the said MeGary ; that the demurrer 
stood over until May Term, 1881; that it was then argued 


and overruled by the court ; that at the time of said argu- 
ment he, Daniel, was very sick and had no knowledge what- 
ever that the demurrer had been submiited to the court; 
that he continued in such health during the summer and 
until late in the fall of 1881 as to be almost unfit for busi- 
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ness, and during a great part of the time was not in his 
office nor in the city; that MeGary, as he afterwards 
learned, left the city in the latter part of May (1881) with- 
out saying a word about the case to his client or to counse! 
or turning over the papers to any one; that he continued 
under the conviction that the suit was standing on the de- 
murrer until a few days ago when he was informed that a 
final decree had been entered on the 11th of March, 1882, 
and that an execution was in the hands of the sheriff :, that 
he was coufirmed in this opinion by a conversation with 
John E. Hartridge, leading counsel tor the complainants, 
some time in the early part of this year, (1882) at which 
attiant mentioned the suit to said Hartridge and spoke of 
the demurrer, and stated that as soon as the demurre! 
was decided. if the decision should be adverse, 
there would be a defence made by Fleming & 
Daniel to the merits: that said Hartridge said nothing 
whatever about the demurrer having been argued and de 
cided, but laughingly spoke of MeGary’s etiorts to bring 
the matter toa hearing, nor did. said Hartridge say any- 
thing of decrees pro confesso having been entered agaist 
the detendants acd that said decrees had been then entered, 
and that by reason of this conversation affiant was more 
strongly impressed that the case still stood on the demurre 
and that notice would be given. Affant says further that 
he knows that the defendant A. S. Baldwin thought that 
the cause was standing on the demurrer until a few days 
ago. . 

Defendant, A. S. Baldwin, swears that he entered his 
appearance in person on the 24th September, 1880, and re- 


tained W. L. MeGary to defend his interests; that about 
the first of November, 1880, he was advised that his attor- 
ney ha! filed a demurrer: that during the winter of 1880 
and 1881, he had frequent conversations with his solicitor, 
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vho seemed contident of the suecess of his demurrer, but 
stated that he had not been able to bring it to a hearing; 


hat wu ne latter part ot the month of May, i881. his at- 


rney left Jacksonville, leaving affiant still under the im- 


pression that the demurrer hae not been argued ; that ath- 
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ed personally upon Mr. L. I. Fleming of. Fleming & 
Daniel, and asked what he was going todo, if he was going 


ile any defence in this ease for Dr. A. S. Baldwin, and 
he replied, “I do not know whether we represent him or 


noi, but L will see,” so ——— a while after, the lapse of 
tivo or three weeks more, I agaim ealled on Mr. L. & Flem- 


ing and asked what he was going to do 


; that he replied 
“well, I don’t think we represent Dr. Baldwin;” that 
nothing was said as to any other detendants; that he did 
not know who they represented, supposed it was Dr, A. 8. 
Jaldwin; that the case was mentioned as the Stribling 
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« 


case, and the question of detence asked as to A. 8. Baldwin, 
and that he then communicated these facts to his associate 
counsel, W. B. Young. 

The blanks in the above affidavit are as they occur in 
the copy of the record made by the clerk. 

J. M. Barrs: That he has no recollection, whatever, either 
of the meeting or the conversation referred to in the above 
affidavit of John KE. Hartridge. He states that lor many 
months since he has been under the impression that the 
cause was standing upon the demurrer, and that he has all 
this time known that Colonel Daniel, of the firm of Flem- 
ing & Daniel, had a plea drafted to file in this cause as 
soon as he was informed of the overruling of the demurrer ; 
that he was present at a conversation in the office of Flem- 
ing & Daniel between Colonel J. J. Daniel and John E. 
Hartridge within the last ninety days, as he believes, in 
which the demurrer was referred to, and that nothing was 
said which gave him to understand that the demurrer had 
been argued or disposed of and that he knew of nothing to 
remove this impression until recently advised that an exe- 
eution had issued. . 

So far as the defendants, Baldwin and Budington, are 
concerned the foregoing statement of facts and affidavits 
taken with the case as we have narrated it, discloses no 
good cause to open the decree. After one detauit of Bud- 
ington was excused he is guilty of another. His first de- 
fault was opened by consent. He files his answer. It is 
excepted to. The exceptions are sustained and he is al- 
lowed time to file a proper answer. This he fails to do, 
and even after notice to his solicitor by the solicitor of the 
complainants of intention to enter this second default, 1 


attention is paid to it, so faras this record discloses. 
Defendant, Baldwin, states in his affidavit that his coun- 
sel, MeGary, left Jacksonville in the latter part of the 
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month of May, 1881; that about the first of November, 
1880, he was advised that his counsel! had filed a demurrer ; 
that he had trequent conversations with his counsel in 1880 
and 1881, who expressed confidence in his demurrer, but 
stated that he had not been able to bring it to a hearing. 
When McGary left Jacksonville ordinary diligence and at- 
tention to business required at the hands of this defendant, 
that he should pay at least some attention to this suit, 
which he knew was pending. Instead of this he does not 
give it any attention until after an execution is issued on 
the 10th of April, 1882, a period of ten months. For this 
want of attention no unavoidable circumstance and no 
eause is shown except that he thought he was entitled to 
personal notice if there was any action taken in the ab- 
sence of his counsel, and alleges that he had no notice of 
any of the proceedings resulting in the final decree. He 
had been summoned, had entered his appearance, and upon 
the departure of his counsel it was his duty to employ 
other counsel, or at least fo do something in the premises. 
Nor was he entitled to any notice of the overruling of his 
own demurrer or the intended entry o! an order taking the 
bill as confessed against him. If such laches and want of 
diligence and attention as is here disclosed is to be excused 
for want of notice, then the rules which do not require it 
are practically repealed in all cases, and decrees absolute 
and final amount to nothing. ‘If a deeree could be vaca- 
ted upon such ground as is here alleged by the defendant 
there would be little or no stability in decrees obtained 
upon er parte proceedings authorized by the rule, and in- 
stead of being a means of relief against the neglect and 
delay of defendants, the rule would furnish the ready 
mode of protracting the litigation beyond the time required 


to reach final hearing and decree in the ordinary course of 
proceedings.” Rust vs. Lynch & Jackson, 54 Md., 638. 
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[n a similar case, Carpenter vs. Muchmore, 2 MeCurter, 
15 N. J. Eq., 124, the Chancellor says: * Lt was his duty 
to inquire as to his rights. [f.he negligently relied upon 
his wnistaken iapressions he incurred the hazard of his de- 


tuult in not answering. Almost every defendant against 


whom legal proceedings are instituted might interpose the 
same excuse for his laches. If constitutes no surprise it 
the legal sense o: the term.” 

As to the ease of Marvin, Administrator of TH. TH. Hoeeg : 
The proceedings of the plaintiiis here were in all respects 


regniar. i fact they gave notice to Mr. L. LL Fleming. 


one of 1 Hrm of Fleming & Daniel, (Marvin’s counsel, 


that it was their Purpose TO enter“ a default acalnst all tha 
lefencdat viose answers are not filed, by the next return 
day.” Could the plaintiits do more? It ay} rs that 
neither Marvin nor those who represented him paid ans 
nttention fo this netice. and we do not see any reasonable 
sround upon which to open the decree against him. We 
do not thin's thet the fact tha) one of the plaintiffs eou 
Lis present afta conversation between MeGary and « meni- 


ber ot the firm represe:ting Marvin, administrator, in 
Which it was understood that a demurrer should be inter- 
posed vor allof che defendants, and that if the demurrer 

as overruled, they would, upon notice to that effect, fil 


their plea or auswer, MxXes an obligation upon plaintifts 


; “a . , : , 5 , , ones 
counsel to give cele lants’ counsel notice of the over- 
1} . { +] +1 ‘ } rWPparp i 5 , hs + os a? 
rudd of Heil Wh GeMurrer, oO wind him to give 

? ' , ~ a3 , re 
Stith «ro ice hie should linve st) express] avreed. Phe 


’ ei 


fair conclusion here would appear to be that as [lem- 
ing & Daniel had no contidence in the demurrer and 
MeGary had, that he, MeGary, was to manage if and give 
notice of the result, 


Again, the demurrer here was overruled in open court mn 


‘ 


the spring of 1881, one ot the members ot the firm ot Flem- 
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ing & Daniel being present and making a remark at the 
time, which shows that the action of the court was known 
to him. While it is trne that Colonel Daniel was sick at 
this time, and that he continued in such health as to be al- 
most unfit for business, and during a great part of the time 
not in his office or in the city until late in the fall of 1881, 
yet the detault here was not entered until November, 1881, 
and the final decree did not become absolute until after 
March, 1882. So tar as the conversation with Hartridge is 
concerned, he was, under the circumstances, under no obli- 
gation to advise that the demurrer was overruled, or that 
he had entered or intended to enter a decree pro confesso, 
He was silent as to any decision and did no act to mislead 
any person. A person is not bound to communicate his in- 
tention to take a decree pro confesso, or that he has taken 
one because the other party advises him that it is his pur- 
pose to file an answer. This in principle is the decision of 
Lord Chancellor Lyndhurst in Barnes vs. Wilson, 5 Eng. 
Chy., 486, and even if the tirm of Fleming & Daniel were 
entitled to notice, certainly the notice given by the plain- 
tiffs’ counsel to one of the firm, ot intention to take the bill 
tor contessed aga nst all the defendants who had not filed 
ansivers, was a!! that conld be required. 

Again, Fleming & Daniel entered their appearance for 
Marvin on the 16th of September, 1881, which was after 
the demurrer was overruled, They had simply to open the 
papers to discover the fact. In this case the plaintiffs did 
more than the law required. Indeed they seem to have 
been anxious to give all of the defendants an opportunity 
to be heard, postponing for months the entry of the order 
taking the bill for confessed, which they could have entered 
on the cule day succeeding the overruling of the demurrer 
which was “ interposed in this cause by all of the defend- 


ants,” and even then giving notice (which was not required) 
17 
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of intention to enter the order taking the bill for confessed. 
We do not think sufficient cause was shown to open this 
decree. We reach this conclusion with regret, but if we 
are to have rules they must be enforced. 

Those who seek the courts for redress of wrongs or the 
detense of rights must’ learn that the final adjudication of a 
court either of law or equity is a matter of serious conse- 
quence, and alter an appearance a reasonable degree of dili- 
gence and attention must be required. A brief commen- 
tary on some of the cases upon this subject is not deemed 
improper. Kemp vs. Squire, 1 Ves. Sr., 205; Pickett vs. 
Loggon, 5 Ves., 705. These were cases where the bill was 
dismissed for default of the plaintiffs. They are not de- 
crees pro confesso where the practice is controlled by estab- 
lished rules of which parties must take notice. Lord 
Loughborough assimilates the case to that of a non-suit at 
law. Lord Raymond, 1308; 3 Wil., 149. The first case, 
1 Ves. Sr., 205, is based upon two cases, oue of default of 
plaintiff to hear judgment, the other of a decree dismissing 
an original bill and taking a cross bill for confessed. The 
application tc set aside in this case was based upon irregu- 
larity and “ vad state of mind ” of plaintiff. Lord Hard- 
wicke in Kemp vs. Squire stated that the case was “ very 
near to that” of the case of a plaintiff remaining an infant 
“till” after the hearing of the cause. Of this case (Kemp 
vs. Squire) it is said in a note to $8, 2 Smith’s Chy. Prac., 
p. 7, “ that it appears that the solicitor tor the infant plain- 
tiff neglected to instruct counsel to appear on the hearing, 
and there appear strong reasons to suppose that he acted 
collusively. See Dick, 131.” Under the English practice 
there was a difference between decree taken upon a bill 
pro confesso atter an appearance as in this case and those un- 
der the statute ot 5 Geo. IL, Chap. 25. In the case of 
Ogilvie vs. Herne, 13 Ves., 565, it is held that a “ decree 
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taken pro confesso in the ordinary course after appearance 
not under the statute can be impeached as any other decree 
only directly by bill of review or a bill to set it aside for 
traud not collaterally by an original suit seeking a decree 
inconsistent with it.” See, as to this case and other cases 
upon the subject, note 3 to Attorney-General vs. Young, 3 
Ves., 209; Geary vs. Sheridan, 8 Ves., 191; Williams vs. 
Thompson, 2 Bro. Chy. Repts., 280; Buckman vs. Peck, 
3 John. Chy., 414. This case is so reported as not to be 
clearly understood. It seems that a decree by detault, 
whether tinal or interlocutory does not appear, was entered 
in June; that the answer was filed in the same month, but 
not in time and the motion was grounded upon merits, and 
that “ the delay in filing the answer arose trom unavoidable 
circumstances.” The Chancellor granted the motion upon 
payment of costs of the default and subsequent proceeding. 
See also Lansing vs. MePherson, 3 John., 424, where the 
application was denied. Tripp vs. Vincent, 8 Paige, 179. 
The last case was that of decree against a mortgagor, and 
two ot his judgment creditors, the judgment being joint. 
There was no service as to one of the judgment creditors, 
and the other had ascertained by the examination of the 
complainant in another suit that his mortgage was fraudu- 
lent or but a part of it was due. In the case of Wells vs. 
Crugar, 5 Paige, 164, the defendant had not appeared, re- 
sided out of the State,and he had been served during a tem- 
porary visit and the decree was had without notice to him 
or hisagent. Thecase of Millspaugh vs. McBride, 7 Paige, 
512, amounts almost toa decision, according to its language 
and headnote, that a simple showing of merits is enough to 
call for the tavorable exercise of this power, a doctrine 
which we do not propose to establish in this State. We 
do not think, however, that the facts in the case justify 
the broad language of the Chancellor. There was no laches 
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in the party. He stated his case to his counsel and his 
counsel advised him that it was useless to attempt to de- 
fend upon the grounds given. Nor can it be said that 
there was neglect in the counsel because he acted upon his 
client’s representation of their case. The failure arose out 
of a very natural misapprehension upon his part as to the 
case of his clients and his clients’ misapprehension as to the 
nature of the suit. We deem it unnecessary to continue 
comment upon the cases. The subject will be found dis- 
cussed further in the following cases:* Burch vs. Scott, 1 
Gill & John., 426; Oliver vs. Palmer, 11 Gill rd Johnson, 
149; Hart vs. Lindsay, Walker's Chy. Repts., 72; Carpen- 
ter vs. Muchmore, 15 N. J. Eq., 123; Miller vs. Hild 
Wite, 3 Stockton, 25; Brinkerhoff vs. Franklin, 21 N. J. 
Kq., 336 ; Disbrow vs. Johnson, 18 N. J. Eq., 3h ; Totten 
vs. Nance, 3 Tenn. Chy., 264; MeMickin’s Ex’rs vs. Perin, 
22 How., 282. In Illinois and Mississippi the matter of 
opening such a decree is controlled by statute. Collins vs. 
Crotty, 65 I1l.,545; Norton vs. Hixon, 25 [ll., 457; Me- 
Gowan vs. James, 12 S.& M., 445. Erwin vs. Vint, 6 
Munt., 267, gives the rule in Virginia. 

Nor do we think that the case is one of such hardships 
as to imperatively demand a favorable exercise of the dis- 
cretion. The question is whether a ward shall realize a 
sum admitted to be due her by her guardian, whose estate 
is insolvent, or whether sureties upon his bond shall pay it 
to her, the defence being: 

ist. The taking by the ward nine months after she be- 
came ot age of a promissory note which extended the time 
of payment of the sum of money found due upon an ac- 
counting between the guardian and his ward twelve 
months. 

2d. Laches in not making the demand for nine years 
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after the giving of the note and after the estate of the guar- 
dian was insolvent. 

This defence, except the matter of laches is, as remarked 
by the respondents in their brief, the claim of “ a techniéal 
release.” There was, however, no release, and the authori- 
ties cited upon that subject are not in point. See Part 2, 
Vol. 2, Leading Cases in Eq., 996, 997. 

As to the tacts: It is apparent that all the accounting 
done here was by the guardian. The ward simply assented 
to what the guardian said. It appears that from the time 
she was ten years of age she resided with her guardian, 
who was her uncle, and that even after accepting his note 
tor the same, for which he offered to give it and for which 
he drew the receipt, she lived in his family until his death, 
which occurred about two years after she signed the receipt 
and the guardian gave her the note. Up to this time and 
beyond it the influence of her guardian and uncle continued, 
as the evidence shows. 

She was married in 1879, and this suit was brought in 
1880. Whether the simple acceptance of this note under 
the circumstances and the delay will release the sureties 
upon the bond is the question, a question in which I do 
not think the accepting of the note or the giving of the re- 
ceipt under the circumstances should have any influence. 

She acted without any advice, in fact, without any exam- 
ination of accounts and simply did what she was told to 
do by one who had occupied the place ot a parent from the 
time she was ten years of age, the transaction occurring in 
« room in her uncle’s house, no one being present except 
hersell, her uncle and her aunt, the guardian saying at the 
time that he “would advise with her and whenever she 
wanted it he was willing and ready to give it.” As to the 
question of laches independent of the matter of giving 
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time affecting the liability of the surety, see leading cases 
in Equity, 1,000, 1,001. 

All of the proceedings in this case subsequent to the 
final decree of the 11th of March, 1882, except the issuing 
of process to enforce it, we think should be set aside, and 
that decree should stand. 

The order of the 2d day of May, A. D. 1882, and the 
final decree of the 22d of March, 1883, are reversed, and 
the final decree absolute of the 11thot March, A. D. 1882, 
will stand as the final decree of the Circuit Court, subject 
to such proceedings as may be appropriate for the corree- 
tion of any error therein, if error there be. 





Eppincer, Russet, & Vo. ET. AL., APPELLANTS, vs. FRANK 
CANEPA, Executor, APPELLEE. 


FRANK CANEPA, Executor, APPELLANT, vs. EpPINGER, Rus- 
SELL & Co. ET AL., APPELLEES. 


1. Upon a Dill by creditors against an executor, alleging deficiency in 
personal assets and insolvency, and praying a discovery of all 
assets, their sale and the application of the proceeds to the debts, 
it is erroneous to direct an execution to issue against the executor 
as for a derastavit to the extent of the estimated value of the as- 
sets in his hands subject to administration. To the extent that 
the assets consist of money in his hands, he should be directed to 
pay the same into the registry of the court ; and if a sale of the 
real and personal property of the estate is necessary to the satis- 
faction of the debts proved before the master, it should be de- 
creed. An execution against the executor should issue only for 
the sum with which he is chargeable on account of losses occa- 
sioned by negligence or failure in the discharge of his duty. or 
like causes. It should issue then only in the event that the 
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money and the proceeds of the sales of the property are not suf- 
ticient to satisfy the claims of the creditors. Creditors have 
such equities whether the estate is solvent or insolvent. It is 
the ordinary bill by creditors for the marshaling and administra- 
tion of assets of an estate. 


) 


2. Where the responses of the answer are as broad as the allegations 
and interrogatories of the bill, there is replication to the answer, 
and the general facts to be proved are put in issue by the plead- 
ings, it is sufficient. Proof of a fact not specifically alleged, but 
embraced substantially in the case made by the answer and the 
bill, is admissible. 

3. Two life insurance policies, each for one thousand dollars, are taken 
out by A payable to himself. He subsequently places on each 
policy in writing a direction to pay the money upon one policy to 
one person and upon the other policy gives alike direction to 
pay its proceeds to another person. There is no evidence that 
the insured at the time these contracts or this direction was given 
was indebted: Held, That under the statute of this State the 
written direction proved to have been made by the insured, is a 
written declaration in the policy of the person for whose use and 
benefit it is intended, and that under the statute such named 
persons are entitled to the proceeds of the policies as against 
creditors of the deceased insured. 


4. In a life insurance where the premiums paid are reasonable in 
amount, looking to the condition in life of the assured, and there 
is no proof of an actual purpose at the time the contract of insu- 
rance is entered into to divert the money from anticipated 
debts, and to defraud creditors, the statute protects the proceeds 
from the claims of creditors in favor of the beneficiary named in 
the policy, and upon the death of the assured whether he be sol- 
vent or insolvent the amount of such life policy is exempted and 
protected from the claims of creditors. 


5. Where plaintiffs allege the existence of a partnership between them- 
selves and a party deceased in a suit against the executor of the 
will of the deceased party, such plaintiffs are incompetent wit- 
nesses under the statute to establish transactions or communica- 
tions between them and the deceased party by which they claim 
a partnership resulted, no evidence of such partnership appearing 
upon the books of the firm. 


6. Where the conflict in the testimony is clear and the court cannot 
upon a review of the evidence say that the findings of a master 
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and a referee are wrong, they must be sustained. In a case of 
simple contlict the court cannot direct the finding to be for one 
party rather than the other. 

7. An executor is entitled to credit for sums paid av attorney for legal 
advice when the charges are reasonable and proper in amount. 

8. The executor in possession of the real estate of the deceased, when 
the rents thereof are necessary to the satisfaction of the debts, is 
personally accountable to the creditors for the rental! value there- 
of when the cireumstances of the case disclose a failure to realize 
rents and neglect to exercise the diligence and business activity 
required at his hands in the management of the property 

9. ‘The executor collects money of the estate and permits it to remain 

in bank uninvested. It not being aftirmatively shown that no 
good security could be found on which to put it out at interest, 
the executor failing to pay it into court, is chargeable with it un- 
der the statute as money retained on interest by him, and it should 
enter into his annual returns as money so retained, interest being 
added to the principal annually. 

Where the executor fails to file an inventory of the personal prop- 

erty of the estate, neglects to make his annual returns, and fails 


— 


generally to discharge his duty, he not only forfeits his commis- 
sions but is also properly denied any compensation for general 
services. 

11. The subject of an exception to the report of a master and the find- 
ing of a referee is a particular account which, the master has 
stated from the books. The exception is overruled by the ref- 
eree, he finding upon comparison of the account with the books 
from which it is taken that it is correctly stated. This court must, 
under these circumstances, presume the account to be correctly 
stated, the books not being before us. 

12. It is too late to urge here exceptions to accounts which the referee 
finds were admitted by the party when before the master, the 
record disclosing that the accounts weut before the master with- 
out objection. 


Appeal trom the Circuit Court for Duval county. 
This case was tried before Mr. John C. Cooper as Ref- 
eree. The facts are stated in the opinion. 


H. Bisbee, Jr., for Eppinger, Russell & Co. 
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To constitute a title by gift there must be something 
more than an expressed intention to give; the intention 
must be consummated by an actual ow and a parting 
r given by the donor 
beyond the power of ggiges Fla. Rep., 63; 4 Fla. 
Rep., 474; 80 N. Y., 422; 70 N. Y., 212; 68 N. Y., 6 
2 Baileys, 8S. C., 588; 35 N. Y., 215; 75 N. Y , 134; Bliss 
on Lite Insurance, $330, p. 546. 

Assignment: Where the insured assigned by an endorse- 
ment on the policy toa third party to pay a debt, the in- 
sured retaining possession, and subsequently died insolvent, 
held not valid, and that the proceeds were assets. Palmer 
vs. Merrill, 6 Cush., 282; Bliss on Life Insurance, $329. 

But here there is no proof of any assignment in writing, 


with all dominion over the thin 


1 


nothing more than a memorandum, or the policy express- 
ing an intention of giving the proceeds to the minor chil- 
dren ot Barker, and thus purely voluntary. 

The testator kept possession of the policies until he died, 
He instructed the draftsman of his will to bequeath them 
to these two children, and they were so bequeathed, thus 
showing that he regarded what he had written merely as 
memoranda. The will was executed on the 6th and he died 
on the 13th of December, 1875. 

Defendant’s last resort: Having tailed to prove an as- 
sigiment as alleged in the answer; having failed to 
prove a valid gift, he resorts to the parol testimony, which 
was admissible to prove either assignment or gift, to prove 
that the testator had these children in his mind at the time he ob- 
tained the policies, as the beneficiaries thereof; and therefore 
they are the beneficiaries as completely as if they had been 
named in the policies as such. 

Now in the first place, the defendant having put his de- 
fence upon title in the children by assignment by the testa- 
tor, and proceeds to trial, and rested his defence on that 
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theory, he must be limited to it. Itis true he was allowed 
to examine Mrs. Barker as to the oral statements of the 
intention of Streiber without objection, while complainants 
were taking rebutting testimony. Why? Because to 
prove an assignment or gift, such testimony was admissi- 
ble, and could not be objected to when offered for that pur- 
pose at the proper time. This, offered after detendant had 
closed his case, it was not objected to being in the discre- 
tion of court to receive it. 

But if the point had been made in the answer, that these 
children were the real beneficiaries and proof of it at- 
tempted by parol testimony, the court: can readily see it 
would have been objected to as inadmissible to vary and 
contradict a written instrument. 

I insist, therefore, that it is proper to make this objection 
now, otherwise complainants are taken by surprise and in- 
jured by allowing defendant to change his defence at the 
hearing of the cause and without notice. By doing this 
defendant is not injured, as it is manifest that had Mrs. 
Barker’s testimony as to deceased’s ora] statements been ob- 
jected to and ruled out, he could not have supplied it by 
better testimony. 14 Peters, 448. 

We say then to hold these children are beneticiaries, the 
same as if named in the policies, on the ground that the 
insured stated to their mother that he had taken them out 
for their benefit, would utterly destroy the rule that oral 
testimony is not admissible to vary a written instrument. 

Had the testator so intended he would have had the 
names of the children inserted in the policies. That he did 
not proves that his last intention was that they should not 
be 


Besides, Mrs. Barker’s testimony, as to what the testa- 
tor said two or three years before his death, especially 
what he said in 1870, before the date of the policies, should 
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not have much weight. It is within the spirit of the statute 
prohibiting such testimony. It is the testimony of the 
mother of the children, respecting conversations with the 
deceased ; it is adduced at a stage of the cause when it is 
apparent her cause was lost without it, and the temptation 
is too great to color the testator’s alleged statements to suit 
the exigencies of the case to entitle such testimony to be 
relied upon. 

In a similar case proof of oral statements of the insured 
that he intended the policy for his son, the latter not being 
named therein: Held, inadmissible. 99 Mass., 342; Bliss 
on Life Insurance, p. 635. 

It is also held that insurance policies prove no exception 
tothe rule that oral evidence cannot be received to vary 
written instruments. 23 N. Y., 516; 17 N. Y., 199, note. 

It follows that the proceeds of the policies are assets to 
be accounted for by defendant. 

The bill joined defendant as executor and guardian of 
the minor children in question. It avers that he qualified 
as executor on the 16th of December, 1875, and as guardian 
on the 16th otf May, 1876; all averments as to Canepa be- 
ing guardian were stricken out of the bill, on demurrer 
tor multifariousness. 

The answer admits he became executor as charged, the 
proof shows that he received the drafts paying these poli- 
cies about the 4th or 5th of May, A. D. 1876, such drafts 
being payable to him as executor, and he admits in his tes- 
timony that he received the money. 

The answer avers that the: proceeds of policies were col- 
lected by the guardian of the children, (the name of the guar- 
dian not being given,) and is held for their benefit. Rep- 
lication puts this averment in issue, and there is no proof 
whatever that any guardian has ever been appointed. The 
proof then, showing that these moneys were assets, that 
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defendant reduced them to possession, and that he is the 
executor, we submit that it is manifest, that delendant as 
executor is the proper party to proceed against to subject 
these funds to the payment of testator’s debts, and this too, 
whether the claim of the children be rested on the ground 
of assignment, gift or under the will. He reduced these 
moneys to his possession as executor, in the eye of the law ; 
his subsequent parting with possession of them, is his own 
wrong, and does not relieve him froin accounting for them 
any more than the voluntary disposition of any other as- 
sets of the estate would relieve him. 

It any doubts arise as to what may have been the lan- 
guage of the policies, they should be resolved against re- 
spondent. Prima facie they are assets; appellants have 
proven they were made payable to Streiber himself. To 
support the contrary the burden of proof is upon defendant. 
He should have produced the policies. He has not done 
80, nor shown satisfactory reason for their non-production. 
Schnabel, the agent of the insurance company, resides in 
Jacksonville, and examined as a witness. The policies were 
taken out from this agent’s office, and it would have been 
an easy matter to have introduced a sworn copy of the 
policies. 

The statate of Florida, Chapter 1864, has no application. 
Testator left neither wife or child, and no beneficiary is 
named in the policy other than the assured. It is only such 
policies as the statute describes, the proceeds of which can- 
not be reached by creditors. Were it otherwise, if deceased 
had died intestate, no one could take, and the proceeds 
would escheat to the state. Such an absurdity was never 
contemplated by the law-makers. 

Again the statute speaks of policies /eft by a person at 
his death. These policies were not /eft by deceased ; he 
bequeathed them to these children seven days before his 
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death. He had thus disposed of them. But he was then 
insolvent; they go to the children subject to the rights of 
the creditors ; hence the necessity ot ignoring the will and 
claiming by some title prior to the date of testator’s indebt- 
edness. The statute not applying, the proceeds are assets 
at common law. Hathaway vs. Sherman, 61 Me. Rep., 
466; 37 Me. Rep., 359 ; 3 Sneed, 565. 

Second ground of appeal: Because the referee allowed a 
credit of $1,800 to Streiber in hisaccounts with Eppinger, 
Russel] & Co., on account of salary trom April Ist, 1883, to 
April 1st, 1874. 

The testator kept the books of the firm of E., R. & Co., 
and the firm’s account sued on is in the hand writing of de- 
ceased, except certain specified items of debit, entered by 
John 8. Driggs. These specitied items are all sworn to by 
Synox, the bookkeeper of the firm in New York, who at- 
taches to his testimony vouchers for all such debit entries. 

At Streiber’s death the books kept by him, the entries 
therein being in his hand writing, showed an indebtedness 
of about $8,000. No eredit had been entered by Streiber 
subsequent to March, 1873. 

Russell and Eppinger testify that about the first of April, 
1873, Streiber became a member of the tirm with one-sixth 
interest. 

That about one year thereatter, in March, 1874, the firm 
met with very-heavy losses, of which Streiber’s share was 
$10,000 ; that Streiber became alarmed at such a loss, said 
he could not risk being a partner longer, and that it was 
agreed that he should retire from the firm without paying 
any portion of the losses, and thereatter, to wit: after April 
Ist, 1874, he, Streiber, should have a salary as bookkeeper 
and agent, of $3,000 per year. After testator’s death Driggs 
succeeded him as bookkeeper, and on Russell’s instruction 
credited Streiber’s account with $4,250, his salary from 
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April 1, 1874, toSeptember 1st, 1875, when he ceased work. 
But this credit of $4,250 was ordered and given on the 
basis of a partnership as testified to by Russell and Eppinger, 
which would leave one year ending April Ist, 1874, during 
which Streiber, being a partner, would have no compensa- 
tion, and would be relieved of $10,000 loss. On this theory 
the credit was ordered of $4,250. Master and referee find 
there was no partnership, and credit deceased with $1,800 
for salary for the year. Appellants contend he was a part- 
ner, because that was the salary he was receiving just prior 
to April 1st, 1873. 

The question is, is a partnership proven? Appellants 
contend that it has been established, and rely upon the tes- 
timony. 

2d. We rely upon the fact that the testator borrowed o¢ 
Russell $500 December 19th, 1874, for which he gave his 
note, payable with interest. This shows that testator, feel- 
ing that he was largely indebted to the firm, thought it 
more honorable to borrow the money at interest than to 
draw more money from the firm. If he had been entitled 
to credit himself with a salary of $1,800 for the year in 
question he would not have borrowed the money. Such 
credit would have nearly equaled his indebtedness at that 
time. 

3d. Upon the various conversations about being a part- 
ner or not, after the heavy losses of the spring of 1874, testified 
to by Barker, Moody, Driggs and Gumminger. 

The weight of evidence establishes a partnership, and that 
in the spring of 1874, by reason of heavy losses, the deceased 
began to agitate the propriety of retiring, and returning to 
a salary, and it was finally decided he should have a salary 
from April, 1874, of $3,000. 

But if there was no partnership, then all the parties 
should be remitted to their status on April 1st, 1873, Strei- 
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ber credited with his salary at $1,800 per year up to Sep- 
tember 1, 1875, and the firm not charged with salary 
at $3,000 per year from April 1st, 1874, to September Ist, 
1875. 

This last charge of salary at $3,000 per year, or credit to 
Streiber of $4,250, was made on the statement of Russell to 
Driggs, but if all the other testamony, showing a partner- 
ship, is to be ignored and rejected, then that part of Rus- 
sell and Eppinger’s testimony relative to a salary at $3,000 
per year, should likewise be rejected. 

Otherwise, E., R. § Co., would be the victim of their own integ- 
rity. Had Eppinger and Russell kept silentnothing would have 
been known about the partnership, nor the credit of $4,250 
for services subsequent to April 1st, 1874, for Streiber had 
not given himself a single credit subsequent to April Ist, 
1873, (the date of the alleged partnership, thus showing 
some change in his relation to the firm) and the result 
would have beeu that defendant could not have proven 
that deceased was entitled to any other credit than $1,800 
per year subsequent to April Ist, 1873, or $4,250 to Sep- 
tember Ist, 1875, date he ceased work. The result is, if 
this credit of $4,250 and the $1,800 given by the referee 
for the year ending April Ist, 1374, stands, the firm of 
Eppinger, Russell & Co. lose by telling the truth $1,700. 

It is submitted that this would not be justice, and that 
the act of relieving Streiber of a loss of $10,000 was gener- 
ous treatment, deserving a better return than an infliction 
ota further loss of $1,700. 

It is thus seen that there was no motive for Eppinger, Rus- 
sell & Co. to establish a partnership and credit deceased 
with the $4,250; for without any partnership being estab- 
lisned, and E., R. & Co. remaining silent, he would have 
credit for $4,350, just one hundred dollars more, too insig- 
nificant a sum to tempt even a scoundrel. We submit that 








272 SUPREME COURT. 


Eppinger, Russell & Co. et al., v. Canepa, Ex.—Argument of Counsel. 
the partnership is established, and the credit of $1,800 erro- 
neous. 

The third ground of appeal: Allowing respondent credit 
for 350 paid MeDonald and 3100 paid Baker for profes- 
sional services, when such reckless disregard of his trust by 
the trustee is shown, as this case presents, he should not 
have credit for counsel fees. 

He was manifestly acting in collusion with the Barkers. 
He put them in possession of the real estate to enable them 
to rent theirs, and turned over proceeds of insurance policies 
to them with improper haste. 

The little money he has had on hand, after paying taxes 
on the real estate oecupied by the Barkers, or insurance on 
the houses, while not charging them with any rent, has re- 
mained unproductive, and at the same time undisputed 
claims against the estate drawing interest remain unpaid 
to this date. It is submitted that the decree is correct ex- 
cept on the grounds upon which the appeal is presented. 


W. B. Young tor Canepa. 


The demurrer for complainant’s bill was properly sus- 
tained. ‘Phe executor represents dlistributees and legatees, 
and they cannot be heard but through him. Johnson vs. 
Lewis, 1 Rice’s Eq., 40; Story Eq. Pl., $141. 

The executor is the person constituted by law to repre- 
sent the assets of a deceased person, and to answer all de- 
mands upon them, and therefore where the object of a suit 
is to charge such assets it is sufficient to have the executor 
before the court. Daniels’ Ch. Pld. & Prac., 301; Story’s 
Eq. Pl., $140; Head vs. Perry, 1 Monroe, 225. 

No suit can be maintained against a guardian as such. 

If the creditors were seeking to reach a fund which was 
not assets then snit should have been brought against the 
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claimants and holders of such fund and the executor should 
not have been joined as a defendant in sueh suit. 

There are two reasons why the executor should not be 
charged with the proceeds of the life insurance policies : 

1st. The statute says that whenever any person shall die 
leaving insurance upon his or her life it shall go to the wife 
or husband and child or children, or to any other person for 
whose use it is declared in the policy. Now it isclear that 
it no one is specially named in the poliey as the beneficiary 
it will go to the wite or child, if any there be, and if any 
one is specially named, to the person named. But there 
might be no wife or child and no one might be named in 
the policy, or, as in this case, the deceased might be named. 
In such case, in the absence of a statute to the contrary, the 
proceeds would thea become assets in the hands of the exec- 
utor for the benetit of creditors. But’the statute comes in, 
in the next clause, and says that creditors shall not obtain 
the benetit wi/ess the policy declares that said insurance is 
for their benefit. The words proceeds thereof, refer to such 
policies as are mentioned in the statute, and they are poli- 
cies upon the lite of one who dies in this State, whether 
any one is or is not named in them as beneficiaries. To 
hold that creditors can share in the proceeds ot a policy of 
life insurance which does not declare that it is for their 
benetit would be to held that the latter clause of the statute 
was mere surplusage. 

The courts will give force and efiect to every word in the 
statute, if possible, and will not presume that any part 
thereof is surplusage. Shever vs. Hays, 3 Cal., 115; 31 
Cal., 412; 28 Cal., 142; 32 Cal., 499. 

The policies in question were made payable to Streiber, 


the deceased, but trom the very nature of the contract they 

eould never be pail to him, so the conelusion is inevita- 

ble that he took them in his own name for the benefit of 
18 
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some one else. If the name of the person tor whose benefit 
the insurance is obtained does not appear upon the face of 
the policy, extrinsic evidence may be resorted to ascer- 
tain the meaning of the contract, and when thus ascertained 
it will be held to apply to the interests intended to be cov- 
ered by it, and they will be deemed to be comprehended 
within it who were in the mind of the party when the con- 
tract was made. I’ace vs. Pace, June Term, 1882. 

The evidence indisputably shows that the policies were 
taken out for the benefit of the Barker children. 

The above is the rule of law independent of the statute. 
Pace vs. Pace, and authorities therein cited. 

There is nothing to show that creditors were in the mind 
of Streiber, but on the contrary the secreditors all became 
such after the taking out of the policies. Pace vs. Pace. 

The executor, the legal representative, had no title and 
was in no way entitled to possession of this fund. Pace vs. 
Pace. 

2d. The policies were choses in action, and if the Barker 
children were not beneficiaries therein from the time they 
were taken out, then they belonged to Streiber until he trans- 
ferred them, and if he disposed of them in his life time his 
executor had no right to them, and they, or the proceeds 
thereof, are not assets of the estate. 

The evidence shows that Streiber did part with them in 
his lifetime. 

The only way fora creditor to reach any property which 
his debtor may give away during his life, and which the 
creditor is entitled to subject upon the ground his debtor 
is insolvent and must be just before he is generous, is by 
proceeding against the parties to whom it is given in fraud 
of the creditors’ rights, and the executor as such would not 
be a proper party. 
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The executor has no right to the proceeds of the two poli- 
cies, and is not chargeable therewith. 

The executor should not be charged with interest on the 
funds in his hands, unless guilty of negligence or unreason- 
able delay in settling, the evidence showing that he has 
never used them or made interest on them. The statute 
only requires executors to lend out the money of minors in 
their hands and makes them liable for interest on the sur- 
plus of the estate remaining in their hands and unemployed, 
after settlement of their accounts. McC., p. 94, $63; 1 
Johnson’s Ch., 620 and 527; Dexter vs. Arnold, 3 Mason, 
284; Spruil vs. Cannon, 2 Dev. & Battle, Eq. Repts., 400; 
Chase & Crabb’s Executors vs. Lockerman, 11 Gill & John- 
son, 185, (35 Am. Dee., 277.) 

The executor should not be charged with the rental 
value of the real estate. He testifies thit he endeavored to 
obtain a tenant and failed, and got the Barkers to move in 
to protect the property. Mrs. Barker testifies that it was 
difficult to obtain a reliable tenant in that locality. There 
is no evidence to show that he would have procured a re- 
sponsible tenant. The statute does not require the execu- 
tor to rent out the real estate. 

A mere failure to file his annual accounts is not such 
misconduct as will work a torteiture of his compensatione 
Such failure is a m2re irregularity and the statute imposes 
no penalty for the failure. The executor should not be de- 
prived of his compensation except for gross and wilful mis- 
conduct. Gould vs. Hayes, et al., 19 Ala., 459; Pearce and 
Wife vs. Darrington, 32 Ala., 271. 

The amount .paid by the executor to counsel for profes- 
sional services was properly allowed as a credit. 2 Hen- 
ning & Mumford Repts., 9; Lomax on Ex’rs, Vol. 2, page 
331. 


John Earle Hartridge on same side. 
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Mr. Justice Westcott delivered the opinion of the 
court. 


The trial here was by referee. 

This is a creditor’s bill, charging the respondent as exec- 
utor under the will of Wm. R. Streiber, deceased, with the 
reception of assets, consisting ot real estate, on which there 
are two dwelling houses, some three hundred dollars of 
personal property, about $1,400 in money, and another item 
of money to the amount of about $2,000, the proceeds of 
two life insurance policies upon the life of deceased, paya- 
ble to the deceased by name. 

The bill charges that the creditors duly presented de- 
mands to the executor, to the amount of several thousand 
dollars, which he refused or neglected to pay ; that he was 
wasting the assets ; had neglected to make any settlements 
in the Probate oftice, or reports showing the cash assets re- 
ceived, and prayed a discovery as to the amvunt of estate 
received, and for an account and decree. Plaintifis also al- 
lege that the estate is insolvent. 

Detendant answers, admitting his appointment and quali- 
fications as to executor; that he took possession of the as- 
sets ani effects of the estate, with the exception of papers 
which plaintiff, John K. Russell, had taken from the pos- 
session of Mrs. Barker, the person in whose custody and 
control they had been kept by Streiber; that among the pa- 
pers which he, as executor, received, there were no letters 
of Eppinger, Russell & Co., or of the plaintiffs; that he 
found only some receipts for some small bills from the first 
of the year 1873 to the middle of the year 1874. He de- 
nies that the testator was indebted as alleged in the bill 
and sets up tacts which he claims show that the account is 
not as stated. He denies also that the estate is insolvent 
and admits the reception of certain moneys and effects tor 
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which he is accountable. It is not deemed necessary here 
to insert at length each of the allegations of the answer, as 
principal matters here involved arise upon exceptions to 
the findings of the referee, and the facts as they appear 
from the pleadings and evidence will be stated so far as 
deemed necessary in the consideration of the matters ot ex- 
ception which are brought to our attention by the appeals. 

After demurrer sustained to the bill it was amended and 
there was replication. 

After interlocutory decree of reference, report of a mas- 
ter and hearing by the referee, there was a decree by the 
referee against the defendant. This decree was based upon 
the report of the master, to which exceptions had been 
been filed, and the referee’s action in allowing and over- 
ruling these exceptions occasioned the appeals in this case. 
Both plaintifts and defendant appeal. 

We examine first the grounds of appeal set up by the 
plaintiffs in their petition of appeal. 

It is insisted, first, that the proceeds of two policies of 
insurance upon the life of the testator, Wm. R. Streiber, 
were assets of his estate, subject to the claims of plaintiffs, 
and that the finding of the referee to the contrary was 
error. 

As to the matter of money realized by Streiber from 
these policies : 

The plaintiffs in their bill allege simply, that the execu- 
tor had collected considerable amounts of money due on 
policies of insurance on the life of the testat or, Streiber, is- 
sued to the testator by the Continental Life Insurance Com- 
pany of New York. 

Defendant, in his answer, replies that the sums of money 
payable on the policies of insurance did not constitute as- 
sets ot the estate; avers that during the lifetime of Strei- 
ber and before his last illness, he assigned and transferred 
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said policies to Hattie Barker and John Barker, minor chil- 
dren of Richard F. Barker and Mary Barker ; that they 
had been collected by their guardian and were held by him 
for their use and benefit. 

The next reference to this matter in the record is the tes- 
timony of the executor. He says that he received the sum 
of $1,960 56-100 on the policies of insurance from George 
Schnabel, the agent of the company in Jacksonville. The 
agent, Schnabel, testifies that on the 14th of May, A. D. 


1870, he issued two policies of insurance upon the life of 


Streiber, each tor thesum of one thousand dollars, and that 
the policies were “made payab’e to himself,” Streiber ; that 
alter the death of Streiber they were paid to F. Canepa, as 
executor and guardian. 

Mary Barker testifies that she was acquainted with Strei- 
ber from the time he came to the firm ot Eppinger, Russel! 
& Co., and for about six years before his death ; that she 
took care of him during his last illness ; that he placed his 
will in a box and told her to take care ot it. The testimony 
of Richard F. Barker, the husband ot this witness, shows 
that he also was on intimate terms with Streiber and that 
in the summer or early fall of 1874 he went to New York 
with him. 

The executor being recalled, says that he saw the insur- 
ance policies lett by Streiber; that when they were paid 
he gave them to Mr. Schnabel, the agent of the company, 
and has not seen them since. This witness says that “ on 
the body of the policy was Mr. Streiber’s name, I think, 
and on the face it was written in Mr. Streiber’s hand-writ- 
ing to pay the money, $1,000 each, to the Barker children.” 
Upon cross-examination he says that “ when Streiber died 
these policies were among his papers, at his house; that he 
did not recollect the date to the writing of Mr. Streiber on 
the face of the policies.” 
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George Schnabel, the agent, being recalled, says that the 
policies were paid in May, 1876. The payment was in 
drafts in favor of Mr. Canepa, but whether they were 
drawn to him as guardian or executor he does not recollect. 
This witness being asked by the defendant’s counsel 
whether there were any endorsements on the policies, and 
if so, what they were? states that the policies were en- 
dorsed in the hand-writing of Streiber, to the children of 
Mrs. Barker; that he does not remember on what part of 
the policies the endorsements were made, but probably on 
the back; that both policies bore the same endorsement ; 
that it was in ink; that the children were mentioned by 
name, and that he does not remember whether they were 
signed by Streiber or not. He states that an effort has been 
made to obtain the policies, bat it failed ; that he does not 
remember the date of the endorsements or that there was 
any other thing written upon them by Streiber except as 
stated. He states that the drafts paying the policies were 
“by his best recollection to Mr. Canepa, as executor.” 

Mary Barker, the mother otf the children, being recalled, 
testified that Mr. Streiber lived in the same house with us, 
when we lived at the mill (the mill was the place of busi- 
ness of a lumber firm, for which Streiber was a bookkeeper); 
that he lived with the family for about three years; that 
he used to come to her house every day before, for about 
six years after he came to take his meals with us and after 
he left the mill. Upon being asked whether about the 
year 1870, she heard Streiber say anything in regard to get- 
ting his life insured, she says she does not know the year 
but he did speak about the policies and we laughed at him 
and asked who he was going to take them out for, as he 
had no family ; that he said he was going to get one for 
Hattie, meaning Hattie Barker, and one for John, meaning 
John Barker. He also said that he would get them out 
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for their education, and some time after that, we having no 
more talk about it, he brought the policies home one even- 
ing, and said he had got them, and sat right down and put 
Hattie’s name on one policy and Johnny’s on the other ; that 
she don’t know what the writing was, but saw the names 
of Hattie and John. This was done in my presence two 
or three years before his death ; that when he made his 
will he took these policies from his box and showed them 
to Judge Emmons who was the person who wrote the will. 
He then put the policies and the deeds back in the box and 
handed the box to me, and told me to take charge of them ; 
he had known my son Johnny since he was a baby ; he 
would carry him to town with him ; he did not know Hat- 
tie so well; he took Johnny with him to New York, and 
the last time he was in New York he brought the two 
children from New York, where they were. It is not 
deemed necessary to insert more of the testimony of this 
witness. It shows that the kindest relations existed be- 
tween the parties, and that Mrs. Barker nursed Mr. Streiber 
for ten weeks during his last illness; Streiber died testate 
and by his will bequeathed these policies to the children. 
The executor here was also the guardian of the children. 
He swears that he turned over all the money realized from 
thé policies under an order trom the Probate Court of Du- 
val county, to the guardians of the children, and there is 
in the record a copy of the proceedings ot the Probate 
Court showing that fact. 

The testimony establishes as matter of fact that each of 
these policies was taken out in the name of the testator 
himself; that in pursuance of an intention to apply the 
proceeds of the policies to the two children, Hattie and 
John Barker, he placed upon either the back or face of one 
policy a direction in writing, to pay the money to one of the 
children ; and that he made a like direction to pay the 
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money upon the other policy to the other child. At the date 
ot the policy, A. D. 1870, it is not pretended that the 
party was insolvent, or that the debts set up in the bill and 
proofs existed, and it is established that he was attached to 
the children, and that the most friendly relations existed 
between the insured and the father, the mother and these 
children. 

The proot shows that the testator left no wife or children 
surviving him. There is no proof of the existence of any 
heir at law, and there is a testamentary disposition of the 
policies to the children corresponding with the directions 
made in each policy itself. 

The question here is, are the proceeds of these policies 
assets of the estate subject to the claims of creditors. 

It was insisted in the argument that there was here no 
gitt or assignment of the policies to these children. This 
question we deem it unnecessary to decide, as a technical 
assignment or gift of a life policy is not required under 
the statute to protect the proceeds from the claims of cred- 
itors if the fact be that it is not declared in the policy that 
the insurance was effected for the benefit of a creditor or 
creditors, and there is in substance in the hand writing of 
the assured a declaration in the policy of the person to 
whose use and benefit the policy is declared to be. 

Streiber here took out the policy payable to himself. The 
amount was to be paid upon his death. He had a right to 
direct to whom it should be paid. Insurance policies other 
than those payable betore death, are ordinarily taken out 
tor the benetit of some third person or'class of persons, and 
not as a mere investment for the benefit of creditors. It 
was in view of this supposed intention that our statute was 
enacted. Under this statute, as against the wife and chil- 
dren of the insured, or as against any other person, for whose 
use and beuefit said insurance is declared in the policy, the 
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creditor cannot claim. Indeed, the statute, if its strict let- 
ter is to control, provides that the proceeds of any life pol- 
icy shall “in no case” enure to the benefit of a creditor or 
creditors, unless the “policy declares that said insurance was 
effected for the benefit of such creditor or creditors.’’ This 
policy being in favor of Streiber himself, he had a right to 
insert in the policy such a declaration. This he has done 
and we think it is effective to entitle the parties to the pro- 
ceeds. 

So far as the matter of insolvency is concerned we do 
not think, under our statute, that it would make any dit- 
ference if the premiums to be paid were reasonable in 
amount, looking to the condition in lite of the assured and 
other circumstances, and there was no proof {rom which it 
could be presumed that the actual purpose had in view at 
the time of perfecting the contract of insurance was to di- 
vert the money from the payment of anticipated debts and 
in fraud of his creditors. In other words, we mean to say 
that upon the death of the insured, whether he be solvent 
or insolvent, the purpose of the statute is to protect the 
amount of a policy of insurance reasonable in its character 
trom the claims of cred‘tors, and to secure the amount real- 
ized therefrom to the beneficiary declared therein. 

The rulings of the courts upon this subject are conflicting. 
See cases cited in May on Insurance, §391, note page 590, 
second edition. We are therefore to construe our statute 
according to the policy of the law, and the intent of the 
Legislature, and this policy and intent we think are 
fully carried out by here declaring that the amounts of 
these policies were not assets of the estate. A case 
arising apparently under a somewhat similar statute to 
our own is cited in May on Insurance, note to §§390, 
451, pages 583, 681, second edition, which we have been 
unable to examine. It is the case of Brossard vs. Masso- 
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nin, Supr. Court, (Montreal) 4 Ins. L. J., 395. See also 
Pullis vs. Robinson, 73 Mo., 201. The statute here con- 
strued will be found at length in the case of Pace vs. Pace, 
19 Fla., 438, to which case also attention is called. 

To hold that the proceeds of these policies were subject 
to the claims of creditors here would be in effect to say 
that the declaration here in the policies amounted to noth- 
ing. . 

Where such a declaration appears in the policy the pre- 
sumption is that it was made when the policy was taken 
out or shortly thereafter. We cannot see why the written 
declaration in the policy here cannot be shown to be by the 
assured. The statute does not require the declaration to be 
signed, and we should not extend its requirements by con- 
struction. In this case Streiber spoke to Mrs. Barker of get- 
ting out the policies for these children, and she says that 
some time thereafter “he brought the policies home one 
evening, said he had got them and sat right down and put 
Hattie’s name on one policy and Johnny’s on the other.” 
These policies were taken out in 1870, and it is not pre- 
tended that Streiber was indebted to any one until some 
years thereafter. 

In this connection appellants insist that the defence set 
up by the defendant in his answer was an assignment ot 
these policies, and that under such an answer he cannot 
make this testimony available to show any other defence. 
We cannot see that these pleadings are as stated. 

Plaintitfs allege in their bill that defendant has received 
and coliected considerable amounts due on policies of insur- 
ance on the life of said testator by the Continental Life In- 
surance Company of New York. Other statements of the 
plaintiffs of the bill may be construed to be an allegation 
that such money was assets of the estate. In the interro- 
gating part of the bill the plaintiffs simply ask whether de- 
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fendant has not collected money due “ on insurance policies 
on the life of William R. Streiber, and if so what amount, 
and when received, and what disposition has been made of 
it?” Defendant in his answer “denies that the sums of 
money payable on these policies of insurance constitute as- 
sets of the estate, and avers that during the lifetime of said 
Streiber, and before his last illness, he assigned and trans- 
ferred said policies in said complainants’ bill mentioned to 
Hattie Barker and John Barker, and the same has been 
collected by their guardian and is held by him for their use 
and benefit.” It thus appears that the responses of the an- 
swer were as broad as the allegations of the bill and the in- 
terrogatory covering the general subject. The true issue 
here was assets or no assets. Plaintiffs filed no exceptions 
to the answer, but tiled their replication thereto, thus ad- 
mitting its sufficiency. The simple denial that these mon- 
eys were assets and a statement setting up their payment 
to the guardian of these children as their property met the 
case. The rule in such cases is that “ where the facts were 
put in issue and proved a defence will be allowed, although 
it is not distinctly raised on the pleadings.” A simple alle- 
gation that certain moneys are assets is certainly answered 
by a denial that they are assets, and affirming that they 
were the property of other persons named. The allegation 
that the policy was payable to the insured is, under these 
pleadings, admitted by the defendant. The question of as- 
sets was the issue,and we do not think the defendant here, 
in view of the pleading of the plaintiffs, should fail simply 
because the mode and method in which the fact of no as- 
sets was to be proved was not elaborately set torth or an as- 
signment was alleged, when the facts failed to show a de- 
livery of the chose in action, but did show a declaration in 
writing which is something less than an assignment or gift 
to take effect in presenti. 
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The seeond ground of plaintiits’ appeal is “ because the 
said reteree found and decreed that the estate of said Streiber 
was entitled to a credit of eighteen hundred dollars for sal- 
ary earned and due said Streiber for services rendered 
Eppinger, Russell & Co. tor the year ending April 1st, 
1874.” 

[It appears that Streiber, prior to April, 1873, was receiv- 
ing a salary of $1,800, as bookkeeper, from Eppinger, Rus- 
sell & Co., plaintiffs, and the referee allowed that sum as 
salary for the year 1874. There is no doubt of the perform- 
anee of the service, nor is it claimed that the allowance is 
excessive, but it is insisted that during that time Streiber 
was a member of the firm of Eppinger, Russell & Co., with 
an interest of one-sixth in the profits during the year 1873 ; 
that the firm sustained heavy losses for that year, and that 
Streiber was for that reason not entitled to the salary. The 
plaintiffs admit that he was entitled to a salary alter that 
year. The question, therefore, upon which this matter de- 
pends is, was Streiber a member of the firm of Eppinger, 
Russell & Co. for that year. Russell, one of the plaintifts, 
swears that such a relation existed. As a matter of course 
no relation ot partnership could have existed between these 
parties except as the result of a “ transaction or communi- 
cation ” between them, and therefore neither he nor any of 
the plaintiffs are compe‘ent under the statute (Chap. 1983, 
Laws) to prove a partnership relation between themselves 
and Streiber in a suit by the magainst his executor. There 
is no evidence in the books of the firm showing any such 
fact. 

[t can serve no good purpose to encumber this opinion 
with a statement of the testimony of the witnesses exam- 
ined by the parties upon this supject. I have read it over 
and analyzed it caretully and thoroughly, and cannot say 
or demonstrate that the finding ot the referee is wrong. 
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The testimony of Moody, who was a member of the firm up 
to 1873, and who employed Streiber originally, is that he 
conversed with the partners, as well as with Streiber, on the 
subject. He swears definitely as to the time, and trom 
his testimony, which we cannot say is overthrown, al- 
though it is not consistent with that o1 plaintiffs’ witnesses, 
it is clear that while the subject was discussed, yet there 
never was. a consummated agreement for a copartnership. 
We know of no rule of law which authorizes us in this con- 
flict to direct the master to believe plaintifts’ witnesses 
rather than detendant’s. 

The third and last exception, the overruling of which by 
the reteree the plaintifts make a ground of their appeal 
here, is the allowance to the executor of the sums paid to 
Mr. McDonald and James M. Baker for professional ser- 
vices rendered as attorneys at law to the executor. The 
ground upon which these charges is objected to is that 
where the administrator acts in such disregard of his 
duty as is disclosed by this record he should 
not have credit for counsel tees. This may be 
good ground for the administration of some penalty 
in the way of not allowing compensation to the ad- 
ministrator, but we cannot see why one account for moneys 
expended rather than another should be disallowed on that 
account. The amount of the charge of the attorney is cer- 
tainly no standard by which the loss occasioned by neglect 
to follow the advice given or failure to discharge any of his 
duties as executor is to be measured. I do not understand 
that it is denied that the service was performed or that the 
compensation is reasonable and proper in amount. It should 
be allowed. McHardy vs. Mellardy, 7 Fla., 317; 3 Wil- 
liams on Executors,6 Am. Ed., 1971, note K. 

What has been said disposes of the matters involved in 
the appeal of plaintiffs, so far as insisted upon here. The 
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remaining matters to be disposed ot are the exceptions of 
the defendant to the findings of the referee, which the ref- 
eree overruled, and which are set up as grounds of appeal 
upon the appeal of the defendant. 

The first ground of exception is that the master has 
charged the defendant with the rent of the real estate for 
the entire time since the death of testator. There is no ob- 
jection made to the sum charged as rent, if he is charget- 
ble at all. The rents of this property are a fund to which 
the creditors have a right to look for the payment of their 
debt. Gilchrist vs. Filyau and wife, 2 Fla., 97; Sanchez 
vs. Hart, 17 Fla., 507. And if the administrator neglects 
to discharge his duty in this respect, unquestionably, to the 
extent that they are necessary to meet their claims, he 
should be charged at the suit of the creditors. There is no 
pretence here that the personal property is adequate to pay 
the debts. 

There were two houses belonging to the estate, one large 
the other small. The executor says he endeavored to rent 
the large house the first and second years after the death of 
- the testator. Upon cross-examination he names two per- 
sons to whom he spoke on the subject. He never adver- 
tised the house for rent. He admits that the Barker family 
claimed the property under the will, and that with his con- 
sent they entered into possession shortly after the death of 
Streiber, and that he never even demanded any rent from 
them. The small house he rented for a portion of the time 
at eight dollars per month. The furniture in the large 
house, which was the residence of the testator, he permit- 
ted to remaiu, subject to the use of the Barker family. 
The Barker family after moving out of their house, rented 
it at the rate of ten dollars per month fora sufficient length 
of time to realize almost two hundred dollars, and it was 
“never empty” for a year at atime. This house thus rented 
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was no better than, if it was as good as, the large house be- 
longing to the estate. The charge made was tive dollars 
per month tor the large house, and to this the executor ex- 
cepts. We must sustain the action of the referee here. 
That the small and inferior house in the yard was rented 
at eight dollars per month, and that the Barker house was 
rented at ten dollars per month, and was at no time unoc- 
eupied for a year, are tacts which are not explained or an- 
swered by the simple statement of the executor, that he en- 
deavored to rent the house. The only diflerence here to 
which the failure to rent the one house while the others 
were rented can be reasonably attributed, is the fact that 
the executor permit ed the family to occupy it without 
rent, and the reasonable explanation of the conduct of the 
executor here, looking to this entire record is, that he did 
not feel that he was responsible for the rent or should col- 
lect rent trom the tamily, as the property, uader thg will, 
went to the family. This is no legal excuse. The claim of 
the tamily was subordinate to the creditor. He has clearly 
failed to act with reterence to this fact, and failed to 
exercise the diligence required in the matter of the collec- 
tion of these rents. Perry-on Trusts, 527. The charge is 
proper, but as it is for money not received, it should bear 
only simple interest. 

The second exception is tothe charge by the master of 
interest upon the sums in the hands of the executor with 
annual rests from the time ot reception. This is a mistake. 
The master charged interest upon the yearly balances as 
the rule in this State requires. He did not charge interest 


upon the sums as received. The tact that the executor 
permitted the tunds to remain in the bank uninvested makes 
nodicerence. Where the executor retains the money, and 
it does not appear aftirmatively that ‘no good security could 
be found on which to put out the said money at interest,” 
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and he fails to pay it into court, pending the litigation, he 
is chargeable with interest. Shepard’s Ieirs vs. Shepard’s 
Administrator, 19 Fla., 341; Perry on Trusts, 3 Ed., See. 
468, and cases cited to note 4. It enters into his yearly 
balances and the interest upon the balance found at the be- 
ginning of a year is to be carried into the balance struck at 
its close, computing interest for the next year upon the 
whole, no interest being computed upon the sums, when 
received. Sanderson vs. Sanderson’s Administrators, 17 
Fla., 862; Moore and Monttord vs. Felkel, 7 Fla., pp. 54, 
60. 

The third exception is because the master has not allowed 
the executor any compensation for his services. 

We cannot see how the executor here can expect to be 
paid anything when he has so signally failed to discharge 
his duty. The moneys of the estate which he collected 
he allows to remain idle, while admitted elaims against the 
estate are bearing interest. He files no annual returns in 
the county court as ‘required by law. The personal prop- 
erty, which is of perishable nature, he fails to dispose of. 
The real estate is so managed as to yield but little income. It 
is not even kept in as good repair and condition as when it 
came into his possession. The compensation of an execu- 
tor is in this State regulated by statute. When he renders 
annual returns as required by law he is entitled to 2 com- 
mission on accounts collected and disbursed, and approved 
and allowed. He is also entitled to a fair and just eompen- 
sation for his services. Shepard’s Heirs vs. Shepard’s Ad- 
ministrators, 19 Fla., pp. 331, 332. Here the executor 
has failed to make annual returns, and we do not think his 
general administration of the e‘teets of the estate is of such: 
character as to entitle him to compensation. 

Detendant’s fourth, tifth, sixth, seventh and eighth ex- 
ceptions all refer to the Eppinger, Russell & Co. account. 

19 
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This account has been the subject of examination by ref- 
erence to the books of the firm by both the master and the 
referee. The referee states in his report that he has “care- 
fully examined this account as proven, and the books 
trom which it was taken, and it is found to be exactly in 
accordance with the same account in Streiber’s own hand- 
writing, in the books of Eppinger, Russell & Co.” There 
is nothing here showing this finding to be incorrect. 

The last and ninth exception is to the allowance of the 
accounts of Doctors Sabel and Kenworthy. These accounts 
as the referee finds were admitted before the master with- 
out opposition. He states that they were not objected to. 

The findings of the referee in this case are theretore sus- 
tained. None of the causes specially set forth by the par- 
ties to the two appeals herein as grounds for reversal of the 
decree are well takeu. No objection for want of parties is 
urged by either plaintiffs or defendant. 

There is, however, manifest error in the decree herein 
rendered. It should not have been against the executor 
for the amount of the valuation of the property in his hands.” 
The decree here should be for sale of all the effects of the 
estate, both real and personal, except for the moneys ad- 
mitted to be on hand. This should be decreed to be 
brought into court, and the proceeds of the sale, as well as 
the moneys, should be directed to be applied to the pay- 
ment of the debts according to their admitted priorities. 
To the extent that there are sums found due from the exec- 
utor for rents which he did not collect, and for the interest on 
the moneys in his hands, or other sums from which he did 
not realize anything, but should have realized something, 
to that extent should the decree direct an execution to issue, 
to be levied of the goods and chattels of the executor, in 
the event such amounts are necessary to satisfy the cred- 
itors. The land, the goods and chattels, and the moneys 
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on hand admitted to be the property of the estate, are to 
be treated as assets in the hands of the executor, and ap- 
plied to the claims of creditors. ° 

There has been here no conversion or misapplication of 
the property proved. The Barker’s are in possession as 
they admit simply as agents of the executor to take care 
ot the property, and the funds the executor admits are as- 
sets and have not been converted. The prayer of the bill 
here is not tor a personal decree as for a devastavit, but for 
asale and application of the property, real and personal, to 
the claims of creditors. This is the ordinary case of a bill 
by creditors seeking sale of assets and application of pro- 
ceeds to the payment of their debts. Story’s Eq. Jur., 
$546 ef sey., to 570; Thompson et al., vs. Brown, Fay et al., 
4 John. Chy., 619. 

In traming the deeree it should embody in itself the 
amounts due. It should not be simply for a sum to be as- 
certained by reference to a master’s report. It should set 
out the amount in dollars and cents, as in the case of a 
judgment at law. The case cited from 4th Johnson’s Chy. 
contains a form of decree, which, so tar as applicable under 
our statutes, may be properly followed. Indeed, this case 
gives quite fully the practice in a creditor’s bill to admin- 
ister assets. 

Insolvency is not a necessary element to give equitable 
jurisdiction in such cases, and therefore the discussion of 
the question, whether the estate is insolvent, is unnecessary. 

The decree is reversed and the case will be remanded 
with directions to reform the decree in the respects indica- 
ted in this opinion, and for further proceedings in execu- 
tion of the decree. Plaintifts and defendant will each pay 
one half of the costs. 
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Marion AND Mary A. 8S. SANDERSON, APPELLANTS, VS. 
SANDERSON’S ADMINISTRATORS, APPELLEES. 


SANDERSON’s ADMINISTRATORS, APPELLANTS, VS. MARION 
AND Mary A. 8S. SanpERsSON, APPELLEES. 


1. It is too late upon a second appeal, after hearing upon a former 
appeal and remanding the case, to object that an original protest 
of a note and certificate of a Notary are not evidence of the facts 
which they narrate, no such objection having been made and in- 
sisted upon at the time of their introduction in evidence. 

2. Where the indorser of a promissory note resides in a different place 
from the point at which it is payable, notice of the default of the 
maker must be deposited in the post-office in time to be sent by 
the mail of the day succeeding the day of the dishonor of the 
note, provided the mail of that day be not closed at an unreas- 
onably early hour, or before early and convenient business-hours, 
in which ease it must be sent by the next mail thereafter. Where 
the notice is not mailed until the second day after the dishonor 
of the note, and no circumstance which would extend the time 
is shown, it is not sufticient to bind the indorser. 


3. If there has not been any due presentment and notice of dishonor 
of a note, and the indorser, after the maturity of the note sup- 
posing himself liable to pay it, takes security therefor from the 
maker, that will not alone amount to a waiver of the objection of 
the want of due presentment and due notice. The presumption 
there is that he takes the security merely as contingent security 
in case of his liability, but if the evidence is of such character 
as to show an admission of unconditional liability, and that evi- 
denee consists of such an admission to one who afterwards be 
came the administrator of the indorser, and other circumstances, 
the amount of the claim so paid by the administrator should not 
be charged against him as a decastarit. 

4. An administrator, under the statute, is a competent witness to de- 
elarations and admissions of the deceased intestate as to claims 
against him. 

5. One of two partners, as attorneys at law, hasa right to share in the 


sts vealized by the other as commissions for sales of stock in a 


railroad company where such sales are embraced in the ordinary 
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usages and customs of the business of an attorney at law in the 
locality where 1t was earried on. 

6. Where an administrator pays a tax to which the estate is subject, he 
is not to be charged as for devastavit on the ground that there 
may be some technical defect in the entry of the assessment or 
otherwise. Where there is an unauthorized investment of funds 
of the estate by the administrator, the equitable title of the dis- 
tributee and the legal title of the administrator continues until 
the rejection of the investment by the distributee, and such in- 
vestments are subject to taxation as the property of the estate 
until rejected. 

7. Where the administrator was the partner of the deceased intestate, 
and has in his possession,as such surviving partner, funds collected 
as attorney, which are claimed by others, but in which he thinks 
the intestate had rights, and he is in doubt as to the party enti- 
tled, and the party on whose account the collection was made 
will not instruct him how to apply the money, it is proper for 
him to file a bill of interpleader, and when he produces the 
money and pays it into the court under an order of court, sub- 
ject to the litigation, he is not chargeable with the sum until it 
is received, or may be obtained by him from the court, in the 
event the estate is held entitled to it. 

8. Exceptions to a master’s report, taken after the entry of an appeal 
from the order made by the court upon the report, cannot be 
heard. 

9. The person subsequently appointed administrator of the deceased 
intestate finds a considerable cash deposit in a bank to the eredit 
of the deceased. He makes a contract with the bank by which 
the estate was to receive interest thereon. He is properly charge- 
able with the sums, principal and interest, which he received un- 
der the contract. 

10. The amount tixed by the Chancellor for compensation to an ad- 
ministrator tor his services after evidence and hearing will not 
be disturbed in a case where this court can see no error in the 
sum allowed. An additional annvai allowance for services, how- 
ever, cannot be made. 

11. That an administrator has made investments not authorized by the 
statute is no ground upon which to deny him compensation for 
his general services in a case where there is no loss to the estate 
by such investments and the administrator settles in accordance 
with the law controlling the matter of unauthorized investments. 
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12. The forfeiture incident to a simple failure ot an administrator to 
file his returns and have them allowed and approved as required 
by law extends only to his commissions on amounts collected or 
disbursed, If the annual account of an administrator is placed 
in the hands of the Judge of the County Court at the time re- 
quired by law, his failure to place a tile mark on it does not result in 
a loss of commissions by the administrator. The Judge of the 
County Court should mark the aecount and vouchers filed, 
whether he approves them or not. If the return is not made as 
required by law, the administrator is entitled to no commissions. 
The tirst annual return of an administrator should embrace a 
period of one year commencing from the date of his letters of 
wdiministration. A return is not required to be tiled by the 
tirst day of June, unless between that date and the letters of ad- 
ministration # year has elapsed. 

13. The exercise of discretion by the Chancellor in tixing the allowance 
by way of compensation and commissions te sn administrator 
when within the limits fixed by law will not be disturbed by this 
court except where it clearly appears that the allowance is too 
much or not enough. 


14, The surviving member of a tirm uses an account of the tirm, sup- 
posed to have accrued before the death of the deceased partner, 
against one of their clients in a transaction with such client by 
which he, the survivor, makes the claim available and uses it. 
Upon an accounting between the heirs and distributees the sur- 
viving partner is properly chargeable with such claim: as an asset 
of the firm, notwithstanding the party allowing the claim swears 
10 such sum was due. This in a case where the party thus set- 
tling the account waived, at the time, all right he may have had 
to recover the amount from the firm or any member thereof. 

15. A surviving partner cannot object that interest upon a balance 
found due by him upon an accounting before a master between 
him and the heirs and distributees of the deceased partner. is al- 
lowed from the date the amount is ascertained, and the balance 
struck by the master. 


16. Where the conclusion from the testimony is that an administrator 
could have readily collected a balance due the estate upon a judg- 
ment with the use of that reasonable diligence and care that a 
prudent man exercised in his own affairs, the administrator 
should be charged with it. Shepard’s Heirs vs. Shepard’s Ad- 
ministrator, 19 Fla., 300, cited and approved. 
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17. The administrator set up as a ground of appeal, that he is charged 
‘* compound interest on money not actually reduced to posses- 
sion,’’ and fails to show any particular item or charge in which 
this has been done. It is not the duty of this court to look 
through several volumes of a record in search for illegal charges 
of any kind for either party, when they ‘are not pointed out. 
Such grounds of appeal are to be regarded as *‘ frivolous.”’ 

18. Because there is no guardian of an infant appointed is no reason 
why funds in the hands of an administrator in which she has an 
interest is not to bear interest under the statute during the ad- 
ministration. 

19. An exception to the effect that there is error in the balance found 
against the defendant, and on the final accounting, no items be- 
ing mentioned, is frivolous. 

20. Upon a previous appeal in the judgment of this court there was as- 
sessed as costs the sum of $20.75 for a ‘‘ certified copy of the 
opinion to the Cirenit Court.’’ A sum paid by either of the par- 
ties for an additional copy of the opinion for their use, is not 
properly chargeable in the costs of the suit. 

21. Costs ineurred in the Cireuit Court after the entry of the appeal, 

such as a charge for certified copy of the record of the decree 
awppealed from, are taxable in this court and not in the Circuit 


22. A demurrer interposed in the Circuit Court is overruled. There is 
no question of the equity of the bill. Upon appeal this court dis- 
‘overs that an infant plaintiff was not preperly before the court ; 
that the widow of the deceased intestate was suing in a right 
which did not exist, and had omitted to make certain allegations. 
Upon remanding the cause this court directed that an amend- 
ment be allowed. The defendant as to costs under these cireum- 
stances should stand in no better position than if he had set up 
the grounds in his demurrer, and the court should have sus- 
tained his demurrer. Costs of the amendment and no more 
should have been allowed. This was the extent of the additional 
cost incurred and no more under the usual practice was permis- 
sible. 

23. Where the suit is by distributees for an account at the hands of 
the administrator, who is also a debtor to the estate as surviving 
partner in a partnerahip of which the deceased intestate was the 
other member, and the distributees in said suit claim and re- 
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cover a balance against him as surviving partner, neither the es- 
tate nor the interest of any distributee should be charged with 
any costs incurred in connection with the accounting as surviving 
partner, where the claim is resisted by the surviving partner 
after a failure by him to render an account of partnership trans- 
actions. Here the surviving partuer has no claim to costs, either 
as between party and party or as between attorney and client. 
As to the matter of the suit for distribution notwithstanding 
the disallowance of some of the claims of the administrator, and 
notwithstanding the fact that’ upon an accounting he is found 
indebted to the distributees, he is entitled to his costs as be- 
tween party and party, and also to any reasonable charge which 
he has incurred for attorney’s fees, in the matter of his account- 
ing and settlement as administrator in a case where he has acted 
in good faith without fraud, and his administration is followed 
by a full and fair settlement, and where from the positions as- 
sumed by the distributees he was forced to submit to litigation 
in order to arrive at any fair settlement. 

24. An adult distributee is not responsible for all the costs incurred in 
a suit for the settlement of an estate in which a minor is a co- 
distributee. If not paid from the estate a portion of the costs 
would go against the next friend. Here a proportionate share 
should be charged against the part of the funds coming to the 
infant, as the suit is in good faith and for her interest by the next 
friend. 


Appeal from the Circuit Court for Duval county. 
The facts of the case are stated in the opinion. 


H. Bisbee, Jr., tor Marion and Mary A. 8S. Sanderson. 


Fleming & Daniel and John T. Walker tor the Adiminis- 
trators. 


Mr. Justice Westcott delivered the opinion of the 
court. 


This case is here upon appeals by plaintiffs and delend- 
ants from the action of the Circuit Court had subsequent 
to a determination of a prior appeal by each of the parties, 
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and the remanding of the cause. A [ull statement of the 
case, and the action of this court upon those appeals up to 
the remanding of the cause, will. be found in a previous 
volume of the reports of the decisions of this court. San- 
derson’s Admr’s. vs. Marion H. Sanderson, 17 Fla., 820; 
and it is not deemed necessary here to encumber the reports 
with a second statement. After this case was remanded 
the parties entered into the following agreement : 

First. That the testimony taken before the master, J. H, 
Durkee, with exhibits, shall be admitted for the purpose of 
the further hearing, reserving to thecomplainants theright to 
insist on the law of res adjudicata as to all of the accounts or 
any part thereof, and to the defendants the right to introduce 
new and further testimony as to any of the issues of fact 
involved. It being understood, however, that in case 
the defendants introduce new testimony, the complainants 
shall have the right to introduce testimony on their part in 
rebuttal. 

Second. This head of the agreement refers to the method 
ot general accounting and does not concern the exceptions 
brought here upon these appeals. 

Third. The complainants agree not to dispute, but will 
admit all ere !its claimed by defendant, L’ Engle, in his ac- 
counts as administrator paid on account of said estates ex- 
cepting only the Baxter claim, and such as arise from the 
investments of the assets of said estate other than those 
which have been accepted by the complainant, Marion H. 
Sanderson, on account of her distributive interest in said 
estate, except also any matter of law which may arise upon 
the voucher $2,064.00 paid to R. 8S. Grant & Co. or R.8. 
Grant. 

Fourth. The following points are designated for further 
examination before the master : 

1st. The Ambler interest account. 
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2d. The allowance to the administrators severally for and 
on account of the administration of said estate. 

3d. The attorney’s tees paid and to be paid by the admin- 
istrators and each of them. 

4th. The costs and disbursements of every kind in this 
suit. 

5th. The item on partnership account of $4,166.66, en- 
tered as June 30, 1871, appearing on page 75 of Exhibit 
No. 43, as reported by the master, J. II. Durkee. 

6th. The question of commissions received by John P. 
Sanderson for the sale of Tallahassee Railroad stock belong- 
ing to Call, Baker and Niblack in relation to the rule laid 
down by the Supreme Court. 

Fifth. Errors and omissions of fact, when discovered 
and pointed ont by either party, shall be subject to correc- 
tion. 

Sixth, Notwithstanding the foregoing points of agree- 
ment each party reserves the right to urge any and all mat- 
ters of law which may be necessary to the proper presenta- 
tion of the case. 

An examination of the opinion rendered upon the pre- 
vious appeals in this case will show that many of the mat- 
ters therein considered and determined with reference to 
the record then before this court are under this agreement 
made the subject of rehearing and re-investigation by the 
Cireuit Court and are now here to be re-investigated by us. 
This objection has been made here by neither of the parties 
and silence by all of them was the response to repeated ques- 
tions by the court calling their attention to the matter. 
We shall, therefore, treat this agreement as the rule deter- 
mining the extent to which these second appeals bring the 
various questions discussed to our attention. Upon the 
general subject of the extent to which a case is to be re- 
viewed upon a second appeal or writ of error, see Tyler vs. 
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Magwire, 17 Wall., 283; Roberts vs. Cooper, 20 How., 481; 
Corning vs. Troy Iron Factory, 15 ib., 466; Ex parte Sib- 
bald, 12 Pet., 492; Martin vs. Hunter’s Lessees, 1 Wheat., 
355; Himly vs. Rose, 5 Cranch, 317; Roemer vs. Simon e¢ 
al, 91 U.S., 149; Russell vs. Southard, 12 How., 159; Car- 
ter vs. The American and Ocean Insurance Company, 3 Pet., 
319. The principles clearly announced in these cases may 
not perhaps be applicable to the present case, because, as 
we said in the preceding appeals, the strict rule required 
their dismissal without prejudice, and the infant not being 
a party or concluded thereby, was expressly given the right 
to introduce new testimony upon all subjects and to contest 
all matters involved therein. . The right in which the widow 
sued also was of such character as gave her noequity. She 
sued as heir when her only claim was as widow electing a 
child’s part. We accept, therefore, this agreement as the 
law of the case to the extent that the subsequent proceed- 
ings come within its terms. 

We first consider the several grounds upon which a re- 
versal of the decree is sought by the plaintiffs in the Cir- 
enit Court, the widow and child of John P. Sanderson. 

The first ground of appeal by plaintitts is because the 
Cireuit Court allowed a eredit of tour hundred and fifty- 
three dollars and tifty-tive cents, amount paid in settlement 
of the Baxter claim. 

By reterence to the opinion rendered upon the former ap- 
peal it will be seen that the court allowed an exception to 
the credit for this sum, not because it appeared that noth- 
ing was due, but because the testimony did not establish 
“ that the amount paid was due.” In other words, it was 
too indefinite to fix the amount of the debt due. The testi- 
mony upon which the plaintiffs now insist in their argu- 
ment that nothing is shown to be due the Baxter estate 
was that taken before the mandate in the first appeal, and 
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which was then considered. We shall not review our con- 
clusion as to the result of that testimony. By reference to 
the opinion it will be seen that our conclusion was that it 
did appear that something was due but that the amount 
paid was due was not then established. We are entirely 
satisfied that that conclusion was correct. The question 
here now is, does the new testimony, together with that 
here upon the first appeal, establish the amount due to be 
as much or more than was paid. We think the testimony 
of J. J. Daniel does establish that the sum paid was due. 
He states substantially that after an examination of the 
whole matter with the papers and other proofs ot the claim 
and its amount, he “was thoroughly satisfied ” that this 
sum was due. In this examination “ the memoranda pre- 
pared during the latter month of Colonel Sanderson’s life 
in a partial settlement made between him and parties rep- 
resenting the Baxter estate,” to which much of the testi- 
mony upon the previous hearing was directed, was before 
him. The papers then before him and from which he came 
to this conclusion, he states he has made diligent search 
and inquiry for and cannot find. Mr. Bell, who represented 
the Baxter claim in the negotiation, and who this witness 
states it is probable has possession of the memoranda re- 
ferred to, the witness understands lives in Texas, but where 
he resides or how to reach him the witness does not know. 
We see no legal objection to this testimony. The plaintiffs 
urge none. It is the positive statement of the knowledge 
of a party having no interest in the claim itself, and who, 
it he had any interest or duty in the premises, it was against 
the admission of any debt, as he represented the estate as 
an attorney at law in the settlement. For the reasons stated 
we think the voucher under the agreement to introduce new 
testimony was properly allowed. 

The second ground of appeal by plaintiffs is because the 
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court allowed the administrator credit for $2,064 paid by 
him May 30, 1874, on account-of the “ alleged liability” of 
Sanderson as an indorser of a promissory note made by the 
Florida, Atlantic and Gulf Central Railroad Company, Sep- 
tember 20, 1860, payable five months after date. The 
ground of objection is “ that there is no evidence whatever 
that Sanderson had notice of the protest of this note, and 
that therefore he never became liable as endorser.” 

The note is as follws: 

$2,064. New York, September 20, 1860. 

Five months after date the Florida, Atlantic and Gulf 
Central Railroad Company promise to pay J. P. Sanderson 
or order at the office of Joseph Gun, 94 Wall Street, New 
York, two thousand and sixty-four dollars for value re- 
ceived, and have pledged three thousand dollars of the 
Freeland bonds of said company to secure the payment of 
‘this note at maturity, numbered as follows: Nos. 1, 2, 3 
and 4 ot $250 each, and numbers 129 and 130 ot $500 each, 
and numbers 101 to 110, inclusive, of 3100 each. Total, 
$3,000. To be surrendered on payment of this note. 

FLoripa, ATLANTIC & GuLF C. R. R. Co., 
By J. P. Sanperson, President. 

The note is endorsed in blank: “J. P. Sanderson.” 

The legal presumption is that such an endorsement was 
made before the note was due. This we do not understand 
to be denied. Before the master upon the first reference 
and betore the first appeal herein the original protest and 
certificate of notice thereoi were placed in evidence without 
objection by plaintitts. The protest is in proper form, and 
while it is without date, the Notary recites that on the 23d 
ot February, A. D. 1861, he did present the original note at 
the office at which it was payable and demanded payment, 
which was refused. Following the protest is a certificate 
of the Notary, who states that on the 25th of February, A. 
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D. 1861, due notice of the protest was served upon the en- 
dorser by depositing the same in the post-office in the City 
of New York, and’prepaying postage thereon, said notice 
being addressed, J. P. Sanderson, Jacksonville, Florida. 

E. M. L’Engle, the administrator, says in his testimony 
that he “ had knowledge of the debt against J. P. Sander- 
son, trom conversations with him, during his last illness, 
in which conversation he sought to make me acqainted 
with the general condition of his affairs. He told me ot! 
this note endorsed by him and acknowledged it as a claim 
against him. He spoke of the bonds which were hypothe- 
ated with the note, (Freeland bonds,) and of other bonds 
of the same class which had been hypothecated with one 
Davis in North Carolina by the Florida, Atlantic and Gulf 
Central R. R. Company fora debt due said Davis by the 
company, and which, the debt being paid, Davis had re- 
turned to him, Sanderson. He said that said bonds so re- 
turned were in his safe, and that he meant to hold on to 
them for his protection, which bonds so in his safe, together 
with the bonds which were hypothecated with said note 
I, as admininistrator, filed with James M. Baker, Master in 
Chancery in the suit of L. I. Fleming and Green H. Hun- 
ter, Trustees against the Florida, Atlantic and Gulf Cen- 
tral Railroad Company, to close the trust concerning all the 
bonds of that class. The bonds so filed by me are still 
with James M. Baker.” 

When exhibit C, which was the original protest and cer- 
tificate before alluded to, and a copy of the note was origi- 
nally introduced in evidence before the first appeal, L’ Engle 
in his testimony stated that “the demand was presented for 
payment in the early part of February, 1872. The demand 
was made in writing by letters addreesed to me which | 
here produce and offer in evidence, contained in seven sheets 
of paper.” Plaintiffs’ attorney objected to the introduc- 




















JUNE TERM, 1883. 303 


Sanderson’s Administrators v. Sanderson—Opinion of Court. 


tion of the papers because, as he contended, they constitu- 
ted “ no evidence of legal presentation of the claim referred 
to therein against the estate of John P. Sanderson,” and 
also “ for want ot proof of their authenticity.” L’Engle, 
after stating that Sanderson, during his last illness, sought 
to make him acquainted with such of his business aftairs 
as were unsettled, says that Sanderson spoke to him about 
this note. The witness says: * This debt was one of the 
matters he talked to me about. I endeavored to eftect a 
settlement of Sanderson’s liability at a heavy discount. 
The negotiations extended through 1872 and 1873. I finally 
succeeded in effecting a compromise of the whole debt for 
the amount of the principal. The bonds mentfoned in Mr. 
Grant’s letters, as being placed with him as collateral secu- 
rity for the ($2,064) two thousand and sixty-four dollar 
note were delivered to me as administrator by the holder 
of the note through Ambler’s bank. Said bonds were by 
me filed with James M. Baker, Master in Chancery, ap- 
pointed in a proceeding instituted to close the trust under 
which said bonds were issued. They were filed that the 
estate might receive its distributive share from these bonds.” 
The letters, to which allusion is here made, are in the re- 
cord, but beyond the fact that they show confidence in the 
liability and solvency of the estate, it is not seen that they 
have any bearing upon the question raised as to this pay- 
ment upon this appeal. 

The note, protest and certificate must be treated as prop- 
erly in evidence here, and must be given the same effect as 
they would be entitled to it they were accompanied by the 
deposition of the notary. Nicholls vs. Webb, 8 Wheat., 
332; Spann vs. Baltzell, 1 Fla., 322. 

No such objection was taken to them when introduced 
upon the first appeal, and it is too late now to urge the 
ground that an original protest and certificate are not evi- 
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dence of the facts which they narrate. It appears here, 
therefore, that this note was presented for payment and 
payment demanded and protest made on the 23d of Feb- 
ruary, A. D. 1861, and that notice of such demand and dis- 
honor was mailed to Sanderson, the indorser, on the 25th 
of February, A. D. 1861. The question which the plain- 
tiffs raise here now, is whether upon these facts, the in- 
dorser, Sanderson, was bound,and this is a question of law, 
which under the third stipulation of the agreement, they 
have a clear right to raise and insist upon. The indorser 
here resided in Jacksonville. The note was payable in 
New York City. 

Chief-Justice Marshall,in Lenox vs. Roberts, 2 Wheaton, 
373, says it is the opinion of the court that notice of the 
default of the maker should be put into the postoffice early 
enough to be sent by the mail of the day succeeding the 
last day of grace. In the case of the Bank of Alexandria 


vs. Swann, 9 Pet., 33, Mr. Justice Thompson approved of 


the general rule announced in Lenox vs. Roberts. The 
same rule was adopted by Mr. Justice Washington in the 
ease ot the United States vs. Parker’s Admr’s., 4 Wash., 
465, and that decision was affirmed on error by the Su- 
preme Court in 12 Wheat., 559. 

It is unnecessary to repeat authorities to this general 
proposition, The rule where the indorser resides in another 
State or place is, that the notice must be deposited in the 
postoftice in time to be sent by the mail of the day sue- 
ceeding the day of the dishonor provided the mail of that 
day be not closed at an unreasonably early hour or before 


early and convenient business hours in which ease it must 
be sent by the next mail thereafter. “In other words,” 
as remarked by Mr. Daniel, “the notice must be sent by 
the first mail which leaves after the day of dishonor is 
past and does not close before early and convenient basi- 
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ness hours of the day succeeding the day of dishonor.” See 
the ease of Lawrence vs. Farmer’s Bank, 1 Ohio State, 206, 
a case which this able text writer justly calls “a. most 
learned and instructive case on the subject of notice.” 

In this case the notice was not mailed until the second 
day after the dishonor of the note. No circumstance ex- 
tending the time to that day is shown. The notice there- 
fore was not sufficient to bind the indorser. 

[t is insisted, however, that the indorser here received 
security and indemnity of such character and from such 
party as excuses notice by the holder of the demand and 
dishonor. We do not think that the facts of this case eall 
fora discussion of this doctrine. As indorser, Sanderson 
had nothing in his hands to secure him against his contract 
as indorser. The bonds which went to the holder of the 
note, his indorsee, were for his, the holder’s, security. They 
were not in the possession of Sanderson to secure him as 
indorser, and L’Engle, Sanderson’s administrator, received 
them trom the agent of the holder, when he paid the prin- 
cipal of the note. The bonds were received by L’En- 
gle, the administrator, after maturity of the note and its 
dishonor and after Sanderson’s death, The indorser here 
never did have them as security for his contract as indorser. 
As to the other bonds of which the indorser spoke in his 
sonversation with L’Engle the time or circumstances under 
which he, Sanderson, received them, so far as disclosed, 
would give him no right by virtue of any contract shown, 
to hold them as indemnity. He states that they were hy- 
pothecated “with one Davis, in North Carolina, by the 
Florida, Atlantic and Gulf Central Railroad Company tor 
a debt due said Davis by the company, and which (the 
debt) being paid, Davis had returned to him, Sanderson. 
He said that said bonds so returned were in his safe and 


that he meant to hold on to them for his protection.” This 
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does not prove any possession of these bonds by Sanderson 
under a contract made with him as indorser by any party 
to secure him. In his last illness he simp!y states that 
these bonds are in his safe. He received them from Davis 
when the company paid Davis what it owed him. Sander- 
son had possession of the bonds, and affirmed that he would 
hold them for his protection, and we think the presumption 
here is that Sanderson received these bonds after the dis- 
honor of the note by virtue of some understanding with the 
company. What that understanding was, however, as far 
as it allecied the nature of the liability of Sanderson is con- 
cerned, is not disclosed. The rule as stated by Mr. Justice 
Story upon this subject is that “ if there has not been any 
due presentment and notice of dishonor of the note and the 
indorser, after the maturing of the note, supposing himself 
liable to pay the same, takes security therefor from the 
maker, that will not alone amount to a waiver of the objec- 
tion of the want of due presentment and due notice, since it 
cannot justly be inferred that he means at all events to 
make himself liable tor the payment of the note: but he 
takes the security merely as contingent security in case of 
his liability.” Story on Promissory Notes, 278. Here 
there is no proof that Sanderson took these bonds under 
any contract with the maker of the note, and so far as the 
act of Sanderson’s administrator was concerned he simply 
received the bonds from the holder of the note (Sanderson’s 
indorsee) when he, the administrator, paid the note. See 
also upon this subject 2 Daniel Negotiable Instruments, sec- 
ond edition, pages 164, 165, 166, 167, 168. 

If, however, it be true that the Davis bonds were placed 
in Sanderson’s hands under a contract of indemnity with the 
company before the note became due, after indorsement 
and before dishonor, the simple fact of receiving such secur- 
ity unacompanied by other circumstances which indicate an 
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intention of the indorser to dispense with demand and no- 
tice would not excuse notice. An indorser’s contract is one 
ot contingent liability. To make it absolute the cireum- 
stances must show such to be the intention and the taking 
of security as shown in this case is not sufficient to change 
the nature of the liability from conditional to absolute. 
Kramer vs. Sandford, 4 Watts & Sargeant, 32x. Where, 
however, it is distinetly shown that the indorser, with 
knowledge of the facts attending the protest and notice, 
and with knowledge as in this case that he had received no 
sutticient notice to bind him as indorser, takes a security, 
“itis a circumstance of evidence to show a waiver of objec- 
tion, though not conclusive or perhaps even presumptive 
proof of that fact.” 2 Daniel Negotiable Instruments, 166. 
For, as remarked by an able text writer, (1 Parson’s N. & 
b., 619) “ why should a person take these steps to seeure 
himse!t unless his liability actually existed.” This brings 
ns to the consideration of the proposition of the administra- 
tor here that Sanderson acknowledged the debt, and with a 
tull knowledge of al! the facts directed its payment as his 
debt, and did such acts as amount to a waiver of the objec- 
tion that the proper steps had not been taken to bind him 
as indorser. We cannot presume that an attorney con- 
nected with such varied and important commercial trans- 
actions as this record shows Sanderson was, was not aware 
that under the law the notice here was insufficient to bind 
him. But whether he knew this to be the law or not is 
not material. He received the protest and notice and had 
actual knowledge of the facts concerning them. Want of 
actual knowledge of the law in this as in many other cases 
is no excuse. Whether he knew that this fact constituted 
a legal defence to the note is not material. Third National 
Bank of Boston vs. Ashworth ef a/., 105 Mass., 503 ; 
Hughes vs. Bowen, 15 Iowa, 446; Richter vs. Selin, 8 
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Sergt. & Rawle, 425; Kennon vs. McRea, 7 Port., 175; 
Tibbets vs. Dowd, 23 Wend., 386. We think that the ad- 
missions and directions of Sanderson to L’Engle in respect 
to this note are inconsistent with any other theory than 
that Sanderson acknowledged that he was legally bound to 
pay the note. He spoke of it as a debt and gave directions 
which are consistent only with an admitted liability, and 
that liability could not have been such as resulted from no- 
tice of demand and dishonor. He knew the facts as to the 
nature of the demand and the character of notice he re- 
ceived, and was chargeable with knowledge that the law 
applicable to such facts was that he was excused. He had 
full knowledge of the laches. This admission and direction 
to L’Engle was made, too, under circumstances of more 
than usual solemnity. It was during Sanderson’s “ last ill- 
ness.” “This debt was one of the matters he talked to 
me about,” says L’Engle in his first examination, and in 
the examination since the case was remanded, he says 
“ that Sanderson acknowledged it as a claim against him,” 
and advised him, L’Engle, that he (Sanderson) held certain 
bonds for his protection. The cases upon this subject are 
collected in 2 Daniel on Negotiable Instruments, pages 186, 
187 and 188. These acts and declarations to L’Engle were 
of such character as to show that Sanderson admitted his 
liability here, and we think the law justified his acting 
upon such declarations and acts. Certainly as to L’Engle 
any party claiming through Sanderson should be estopped 
trom denying the liability which Sanderson admitted to 
him. It may be insisted that there is here no direct evi- 
dence of any admission of liability or promise to pay fo the 
holder of this note by Sanderson. This is true. But his 
admissions to L’Engle are only consistent with such ad- 
mitted liability to such holder. If it is established that 
Sanderson during his lifetime admitted his liability for 
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this claim to the person who became subsequently his ad- 
ministrator, we think the administrator is not called upon 
to resist it, for the necessary presumption is that the holder 
of the claim is entitled. 

It is insisted that the length of time which elapsed dur- 
ing Sanderson’s life should create a presumption of know- 
ledge upon the part of the holder that some defect existed 
which would defeat a recovéry. We must recollect that 
the war here intervened. And besides, the evidence when 
it relates to this subject shows that the delay to press San- 
derson was occasioned by the expectation that he might in 
some way get the money from the railroad company. The 
holder seems to have acted under the impression that San- 
derson “ was a man of large means,” and “ he had no ques- 
tion but that it,” (the claim) “ could be coilected by due 
eourse of law.”” The conclusion we reach here is, that the 
facts that Sanderson after the maturity of the note took se- 
curity*after his knowledge of want of due notice of demand 
and dishonor, and his admission and declaration after such 
knowledge, to L’Engle, who was then his partner and to 
whom he (Sanderson) was then giving directions generally as 
to his business and for the purpose of making L’Engle ac- 
quainted with the situation and nature of this claim, 
that the note was a debt tor which he was liable, is 
sufficient to at least make a prima facie case of lia- 
bility of the estate for this debt, upon which 
the administrator was authorized to act. What 
might be the case if the distributees here proved 
that Sanderson had done no act, nor made any agreement or 
promise to pay with his indorsee which waived want of no- 
tice of demand and dishonor which would negative such 
prima facie case (such, tor instance, as evidence ot the in- 
dorsee to that effect,) and that L’Engle could by reasonable 
diligence have ascertained this fact, we do not say. We 
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simply say, prima facie the administrator was not guilty 
of a devastavit in paying this debt under the facts in evi- 
dence here. Sanderson’s acts and declarations here show 
that he owed the debt and there is no doubt that L’Engle. 
under the statute, is a competent witness in this behalf. As 
to whether he ought to be, that isa matter ol! legislative 
discretion which we propose not to criticise. 

It is not necessary in this case to decide the question, but 
we are inclined to the view that Sanderson here was not 
entitled to any notice; that he was so chargeable in law 
with knowledge of demand and dishonor that he was not 
entitled to notice. The demand tor payment here was at 
the time and place appointed in the note and by a party en- 
titled to payment. It was good against the company. San- 
derson, here the indorser, was the representative of the 
company, and as its president drew the note. He was the 
president of the company when it became due. (We have 
not examined the record carefully as to this fact, as the de- 
cision is not controlled by our views based upon it). He 
was the payee of the note and was a director and a st ck- 
holder in the corporation. A corporation has only ai arti- 
ficial existence. Its acts, its knowledge, its resposibilities, 
the exercise of its powers and the discharge of its duties 
result from the acts and knowledge of its representatives. 
who are natural persous, and we think if the demand here 
was legal and proper, and of that there is no doubt, that 
Sanderson, by virtue of the relations stated, was chargea- 
ble with knowledge of demand and dishonor, and that that 
knowledge being derived from act of a party entitled to 
payment, excused any further notice to him. If Sanderson 
was chargeable with knowledge as such officer and repre- 
sentative of the corporation it would bind him individu- 
ally as endorser. In the case of Caunt vs. Thompson, 62 
Eng. Com. Law, 400, “ at the trial, it was proved that the 
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bill was presented on the day it became due, at the house 
of the acceptor; and the defendant, to whom it was then 
shown, said that the acceptor was dead, and that he was 
his executor, adding a request that it might be allowed to 
stand for a few days, and he would see it paid.” The ex- 
ecutor was the drawer of the bill, and it was held “ that 
there was sufficient evidence of notice of dishonor,” and 
that “ knowledge that the bill has been dishonored where 
the drawer is himself the party who is to pay the bill (as 
executor of the acceptor), amounts to notice.” Asa mat- 
ter of course the knowledge’ in this case was derived from 
a person entitled to payment. So in the case now before 
the court, the demand was made by the agent of the in- 
dorsee of Sanderson, who had the right to demand payment 
of the company. 

The third ground of appeal by plaintiffs, is because of 
the allowance of a charge against intestate, Sanderson, of 
$1,200 in the account between him and respondent, EK. M. 
L’Engle, as surviving partner of the firm of Sanderson & 
L’Engle, received by the intestate as commissions for the 
sale of stock of the Jacksonville, Pensacola and Mobile 
Railroad Company from Messrs. Call, Niblack and Baker. 

When this case was here upon the former appeal we held 
that this sale of stocks was the business of a broker; that 
it did not belong to the ordinary business of attorneys at 
law, and that in the absence of proof of an express con- 
tract, making such sales a part of the business of the firm 
as attorneys, or that such acts weré embraced in the ordi- 
nary usages and customs of this business in the locality 
where it was carried on, or that this transaction was one 
which the tirm was employed to effect, or that the ordinary 
exigencies and objects of the partnership embraced sales of 
stock, L’Engle was not entitled to a share in the commis- 
sions paid. 17 Fla., 845. The matter is now presented 
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with additional testimony and it is insisted that the proof 
sustains the proposition that such a sale of stocks was em- 
braced in the ordinary usages and customs of the business 
of attorneys at law in Jacksonville, Florida. The Judge 
ot the Circuit Court so found. Some of the testimony here 
looks to cases of special contract where such sales are had 
through correspondence with a firm of attorneys. - We do 
not think this reaches the question, because it is not con- 
tended here that Sanderson himself proposed to be acting 
as a member of the firm. No act of the firm is shown in 
connection with the matter. The proposition is that while 
Sanderson may not have supposed that his sale was as a 
member of the firm and therefore did not charge himself 
with it, still, that it was an act like the preparing and fil- 
ing an ordinary declaration, the compensation for which 
enured to the partnership by virtue of the fact that the 
service was such as pertained to the business of attorneys 
at law, according to the ordinary usages and customs of 
their business in Jacksonville. We have read the testi- 
mony upon this subject carefully and the ruling of the court 
is certainly amply sustained by the evidence. Under these 
cirentstances, however strange the fact that the ordinary 
business of an attoruey embraces in the locality a simple 
sale of stock, an act which clearly belongs to the avocation 
of a broker, may appear to us, still, under the rules con- 
trolling this court in the contingency presented, we are 
obliged to affirm the ruling. 

The fourth ground of appeal by plaintiffs is because 
sums paid for taxes on the property of the estate from 1875 
to 1880 were allowed the administrator. The first objec- 
tion to the allowance is because he was not assessed for the 
“‘ personal property held by him in such representative ca- 
pacity, his representative capacity being placed opposite 
his namé.” The assessment here was entered: Sanderson, 
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J. P., Est. There are cases which hold that a Collector 
could not maintain an action against the ‘administrator of 
an estate for the amount of the tax on personal property 
assessed to “the estate of” the deceased after the date of 
an administrator’s appointment. They have no application 
here. An administrator cannot be charged either in a court 
of equity or law with « devastavit for the payment of taxes 
to which the property of the estate in his hands or under 
his control was subject. The only question which the dis- 
tributee can here ask is, was the property subject to taxa- 
tion, and did you by your payment discharge a tax to 
which it was subject? The administrator is no more 
obliged to take advantage of an assessment of personal 
property illegal in the manner here disclosed where such 
property exists and is subject to the tax than an individual 
is. We do not propose to follow the argument of plain- 
titis when they deny that the estate had personal property 
to the extent to which the administrator paid the tax. It 
is enough to say that personal property of the estate to the 
amount for which the tax was paid had come to the hands 
of the administrator, and that it was then in his hands 
and that such moneys or personal property were sub- 
ject to the tax. The position that the act of illegal 
investment without the dissent of the distributee 
changed the nature of the asset to a claim against 
L’Engle amounts to nothing, for if it be correct, which 
it is not, then ‘the claim against L’Engle, itself was 
subject to tax as the property ot the estate. The adminis- 
trator here, however, had a right to treat the securities in 
his hands.as the property of the estate. It is nowhere 
shown that his purpose was to convert them to his own 
use, nor were they in contemplation of law his property 
until the distributee rejected the investment. The equit- 
able right of the distributee to the funds invested and the 
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legal title ot L’Engle as administrator existed until the 
distributee rejected the investment. 

As we understand the fifteenth ground ot appeal of 
plaintiffs, which is an order for the payment of the taxes on 
assessment of $20,000 of personal property otf the estate for 
the assessment of 1881, what has been said covers the ques- 
tion involved, and for the reasons stated we think it cor- 
rect. 

The fifth, sixth, seventh, eighth, ninth, twelfth, thir- 
teenth and fourteenth grounds of appeal by plaintiffs relate 
to costs of the suit and allowance to the administrator for 
his services. Their consideration is postponed until other 
matters not involving so general a discussion of the nature 
of the case are disposed of. 

The tenth ground of appeal of plaintiffs is because L’En- 
gle, the administrator, is not charged with moneys which 
plaintiffs allege he had collected on a claim of the estate 
against the firm of Smallwood, Hodgkiss & Co. Upon 
these moneys plaintiffs claim compound interest from the 
time that the moneys came into L’Engle’s hands as admin- 
istrator. 

The facts here are as stated by the Judge of the Circuit 
Court. These moneys were moueys collected by L’Engle 
as surviving partner of the firm of Sanderson & L’Engle 
upon a claim of J. L. Smallwood or Smallwood, Hodgkiss 
& Co. against Thomas Livingston & Co. The funds were 
in his hands as attorney and surviving partner of the law 
firm. His clients, although frequently requested to give 
him instructions as to the application of the funds, de- 
clined to do so. Other creditors of his clients were insist- 
ing that they had a better right to all or to a part of the 
funds than Sanderson’s administrators had. L’Engle him- 
self was not familiar with all the facts concerning the trans- 
actions between Sanderson and Smallwood. For his pro- 
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tection he files a bill of interpleader, produces the money and 
it is placed in a bank in Jacksonville by order of the court 
to abide a determination ot the pending interpleader suit. 
The claim of the estate was sustained. The plaintiffs, the 
distributees, are entitled to the money. It is in the regis- 
try of the court and should be thus applied. During the 
pendency of the suit and before L’Engle has possession he 
is not chargeable with it or interest upon it unless he neglects 
to collect it for an unreasonable length of time and it is 
lost. So far as the estate is concerned the record does not 
disclose that this money was ever in L’Engle’s hands as ad- 
ministrator, and it does disclose that before the claim of 
Sanderson against Smallwood, Hodgkiss & Co. came to 
L’Engle’s hands, such firm was so notoriously insolvent 
that it would not give any direction as to an application of 
its assets, but left L’Engle not only to protect the estate, but 
to contend with all the other creditors of the estate. 
Again, how can L’Engle be charged with the debt as if 
lost, when the court has decided that the estate is entitled 
to the fund now in its registry. 

So far as the matter of charging compound interest upon 
this claim is concerned, this court has frequently held that 
an administrator is only chargeable with such compound 
interest upon moneys received and L’Engle has not received 
anything here as administrator. There is no claim on ac- 
count of unreasonable delay in collection after judgment of 
the court. So far as the objections to the -allowances for 
costs in the interpleader suit is concerned we cannot collat- 
erally question the judgment in that case. These allow- 
ances are directed by the court in that suit to be paid from 
a fund in its own custody. The administrator, however, is 
the party to act and to place the money subject to the or- 
ders of the court in this case or he will be responsible for 
delay. 
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The next ground of appeal of plaintiffs, which does not 
concern general costs of the case and the allowances to the 
administrator, is the sixteenth, which is an order of the 
court directing the master to take testimony and report the 
amount due F. F. L’Engle for professional services ren- 
dered the administrators. The ground upon which the ex- 
ception is based is that a creditor and an administrator can- 
not thus settle their differences in this case, which is a suit 
by heirs and distributees for an account and distribution ; 
that the creditor should bring his independent suit at law, 
or the administrator. pay the amount due and ask credit for 
the voucher. 

Upon an examination of the record we find that the ex- 
ception taken to the master’s report upon the subjects em- 
braced in this ground of appeal were taken subsequent to 
plaintiffs’ appeal herein entered, and that the order of the 
court made thereon was made subsequent to the entry of 
appeal by the plaintiffs. The entry of the appeal here was 
filed May 18, 1883, and the appeal is from orders of the 
court made on the 29th of March, A. D. 1883, and the 
17th of May, 1883, while the report of the master as to 
this matter was in pursuance of an order of May 28, 1881. 
The exceptions to this report was filed after the entry of 
the appeal and after the order of the court thereon was 
made. There are a considerable number of irregularities 
in this proceeding, which the court, because no objection 
was made, has not alluded to. This, however, cannot be 
overlooked as it is a matter of jurisdiction. No appeal in 
this case brings the matter of the action of the court upon 
these exceptions to our attention. What has been said em- 
braces all the grounds of appeal urged by plaintiffs, except 
those referring to costs and allowances, which we consider 
hereafter. 

We now examine the grounds of appeal by defendants. 
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The first ground alleged is charging the administrator, 
L’Engle, with any part of the interest on the amount de- 
posited at Ambler’s bank up to the time of his administra- 
tion. 

What are the facts? Sanderson died intestate about the 
29th of June, 1871, leaving a considerable cash deposit in 
Ambler’s bank. L’Engle was appointed administrator of 
Sanderson's estate on the 7th of November, 1871. Before 
his appointment, but in anticipation of it, he made a con- 
tract with the banker by which the banker agreed to pay 
interest on the moneys belonging to the estate which were 
then in his hands, or which should atterwards come to his 
hands, on condition that L’Engle would leave the funds 
there “during the winter, or the greater portion of it of 
1871—2,” or torsuch time as he should want such funds, not 
extending beyond such winter. L’Engle, under the con- 
tract, was to have the right “ to withdraw the funds as the 
necessities of the estate might demand and in such sums as 
might be necessary.” On the 5th of March, 1872, L’ Engle, 
in his account with the bank, is credited for interest to July 
1, 1871. $89.44. This interest accrued, anterior to L’En- 
gle’s contract. On the same date he is given a credit for 
interest from July 1, 1871, to date of entry, March 5, 1872, 
for $1,968. L’Engle’s first return extending from the 
date ot his letters, November 7, 1871, to May 31, 1872, 
(a period of less than seven months) has no reference 
to the credit for this interest in his account 
with his depositary, the banker. In his account 
from the first of June, 1872, to and including May 
3ist, 1875, he charges himself with it «as of the 
date of June 6, 1872, L’Engle has filed in this case a 
statement of his investments or loans of the tunds of the 
estate in which the amount left on deposit with Ambler is 
not treated by him as an investment or loan of money. It 
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is not pretended that any part of the sum left on deposit, 
principal or interest, was lost. The moneys remained with 
the banker to the credit of the administrator and were drawn 
out for investment or disbursement at the discretion of the 
administrator. The Judge ot the Circuit Court directed 
that the administrator be charged with the amount he re- 
alized tor interest, $1,968. It we understand the matter, 
the administrator insists that his transaction with the 
banker constituted an unauthorized investment of the 
money ; that it was similar toa loan of money of the es- 
tate upon a mortgage not approved by the court, and that 
he was not chargeable with the interest credited to him by 
the bank. Tle insists turther that he is chargeable with no 
interest upon the deposit during the time this interest ac- 
crued. Even if this is to be treated as an unauthorized 
loan, the administrator should be charged with some inter- 
est at least. We do not see, theretore, any foundation at 
all for the position that he is chargeable with no interest on 
the money. But we think it clear that this is not an un- 
authorized investment or loan for which the administrator 
is chargeable. In,the first place, even if it be a loan, the 
administrator's account with the banker shows no loss. It 
shows that it has been paid by the banker. [+t was the 
money left by the intestate o1 deposit in the bank against 
which the administrator drew, in the genera] management 
ot the estate. If an unauthorized investment is made dur- 
ing an administration and such investment is satisfied by 
payment, principal and interest, to the administrator, 
it ceases to be an investment and becomes moneys of the 
estate, realized from such investment, and the administra- 
tor is thus chargeable if the distributee so desires. As a 
matter of course, there may be circumstances connected 
with the investment or loan of the fund which would give 
the parties interested as distributees a right to object 
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to the whole transaction and claim more than what 
was realized from the use of the fund. Ilere, however, 
there is no loss. The money resulting from the contract 
has been realized ; there is no existing investment or secu- 
rity to be rejected ; no objection by distributees ; and hence 
the fact of “risk,” or the extent or nature of the “ risk,” 
which the administrator insists he assumed by leaving the 
money on deposit, are entirely immaterial. 

The second ground of appeal of defendants. The Chan- 
cellor allowed L’Engle $4,000 compensation for his servi- 
ces as administrator. The administrator objects to this al- 
lowance, and claims six thousand dollars. This sum was 
tixed by the Chancellor after hearing evidence as to the 
character of the services, and as to what would be a fair 
compensation. We have read the testimony and cannot 
say that there is any error in the action of the Chancellor. 
In this connection it is proper to refer to the objection that 
the administrator in this case invested the moneys of the 
estate in personal securities and where there was a mort- 
gage security taken it was not approved by the Judge of 
the County Court. The result under the statute, as to this 
money, is simply that the administrator is chargeable as we 
have stated upon the former appeal. We do not under- 
stand the statute to provide tor any forteiture except in the 
ease of the neglect of the administrator “ to render” his 
annual account to the County Court, and the forfeiture 
there does not extend beyond commissions ou amounts col- 
lected or disbursed and approved and allowed. In this case 
the administrator has been held to a strict account for all 
the moneys which came to his hands, as the statute required. 
If a distributee, upon the rejection of investments not au- 
thorized by law, but made in good faith by an administra- 
tor, sueceeds upon a simple accounting in a master’s office 
in recovering all that he is entitled to with compound in- 
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terest at eight per cent. per annum, we think he has no 
cause to complain, and that the administrator should be al- 
lowed, in the language of the statute, “ a fair and just com- 
pensation ” for his services not embraced in the terms, com- 
missions on amounts collected or disbursed, or under the 
heads of compensation. The evidence discloses that settle- 
ments very favorable to the estate were made of claims 
due by the estate. His accounts, while they were not 
marked filed, were in the oftice where the law required them 


‘to be. All the information which the distributees could 


obtain with the file mark on them they could obtain from 
them without the file mark. There is no loss. For this 
care, attention and mangemeut he is entitled to compensa- 
tion. This allowance, however, embraces all that should 
be allowed to the administrator for care and attention. 
Any allowance made as an annual allowance, so far as 
plaintifils have excepted, should be disallowed, as the stat- 
ute does not authorize both. 

The detendant’s third ground of appeal relates to a charge 
against L’Engle for attorney’s fees in this suit. Its con- 
sideration is postponed until we reach the general subject 
ot costs. 

The next ground of appeal, the fourth, of defendant is 
because the master failed to eredit the administrator with 
interest “on payments and disbursements.” We do not 
think that the administrator is entitled to conimissions on 
moneys collected or disbursed in this case. Such commis- 


sions are to be allowed only on returns made as required by 
law. Moore and Monttord vs. Felkel and wite, 7 Fla., 73, 
and then they are restricted to accounts embraced therein 
for amounts collected or disbursed to the extent that they 
are approved by the Judge of the County Court. Thomp. 
Dig., 207, Chap. 1013, Laws; McC. Dig., 97 and 98. 


This forfeiture, however, does not embrace “compensation” 
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on money arising frum the sale of personal property or 
land authorized by the statute. Under the decision of 
Moore and Montford vs. Felkel, 7 Fla., 63, 64 and 73, I 
understand the forfeiture under the statute extends only to 
commissions ou amounts collected or disbursed and does 
not embrace “compensation” for sums realized from 
the sale of personal property or land or allowances for “care 
and attention to, and management of the property of the 
estate trom year to year.” Thomp. Dig., 207 and 203; 
McC. Dig., 98; Moore and Montford vs. Felkel and wife, 
7 Fla., 68, 64, 73. We have several times alluded to the 
“annual returns” of an administrator, and “the returns 
made as required by law.” While no objection is made 
here by either party to the date of the returns made by the 
administrator here, still the question of the forfeiture of 
the commissions on amounts collected or disbursed depends 
in part upon whether these returns are annual in the mean- 
ing of the statute and made at the time required by law, as 
if not so made this commission is forteited. In this case 
the intestate died about the 29th of June, 1871, the ad- 
ministrator was appointed on the 7th of November, 
1871, and his first return includes and ends with the 
31st of May, 1872. This return is made eleven months 
after the death of the intestate, and six months and 
some days after the qualification of the administrator. 
It is, therefore, in no sense an annual return, unless the~be- 
ginning of the year is to be fixed before the death of the in- 
testate. This, we presume, no one will contend for. Un- 
der the act of 1859, Chapter 1013, Laws, it is provided 
that “administrators * * may make their annual returns 
at any time before the first day of June in each and every 
year.” This statute should not be so construed as to repeal 
that portion of the law which requires annual returns when 


its language does not require such construction, and when 
21 
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looking to the almost uniform policy of all the other States 
an administrator’s first return commences trom the time of 
his appointment and extends for such length of time as will 
enable him to get the estate inv hand and make some com- 
prehensive and full return of its condition, its liabilities 
and its assets. 3 Williams on Executors, 6 Amer. Ed., b. 
p. 1845 and 1846. Suppose the death of the intestate oc- 
eurs on the 30th of April, does the law contemplate a 
monthly return for May?  [s this an annual return within 
the meaning of the law? Again, the law does not provide 
that the fiscal year tor administrators’ accounts shall end 
on and with the thirty-first of May. On the contrary the 
law in express terms provides that such “annual returns” 
may be made “ at «ny time before the first day of June.” Lt 
it can be made at “ any time’ before the first day of June, 
why say that it can be made to close only on the 31st of 
May. In this case the administrator was appointed No- 
vember 7, 1871. His annual account should have em- 
braved the period from the 7th November, 1871, to 7th 
November, 1872, and his return for that year was re- 
quired by law to be made “at any time” between 
the 7th of November, 1872, and the first day of 
June, 1873. A return is not required to be filed by the 
first of June, unless between that date and the date ot the 
letters of administration a year has elapsed so that an “ an- 
nual return” can be made. It is true the words of the 
statute are “by the first day of June in each and every 
year.” This means in each year in which an annva/ return 
can be made. No return for a part of a year is authorized 
unless it is the last return which may necessarily be for less 
than a year. 

Before leaving the subject of returns and allowances by 
way of commissions and compensations, we wish to say 
generally that the exercise of discretion by the Circuit 
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Court upon these subjects, commissions and compensations 
within the fixed legal limits, should not be interfered with 
by an appellate tribunal except in a plain case of an allow- 
ance too large or too small approved by that court. 

The next ground of appeal, the fifth, of defendant, L’En- 
gle, is to the action of the court in not allowing L’Engle an 
item of $4,166.66, which he charged to himself in his part- 
nership accounts, but for which he claims he is not liable, 
and that his charge was a simple gratuity. The testimony 
of L’Engle and Littlefield and the exhibits give the history 
of the transaction out of which this debit arises. L’Engle 
says, “as to the amount of $4,166.66, I say that between 
the 15th of April and the end of May, 1871, J. P. Sander- 
son informed me that he had made a contract for the em- 
ployment of the firm of Sanderson & L’Engle and the sur- 
vivor of said firm, by the Florida Central Railroad Com- 
pany and the Jacksonville, Pensacola and Mobile Railroad 
Company for the term of three years, commencing on the 
15th of April, 1871, at the compensation of $20,000 per an- 
num, payable monthly. At his request I reduced the said 
agreement to writing and he sigued it, but no other party 
signed it. Aiterwards,on the 22d of May, 1871, J. P. San- 
derson executed an indenture, whereby he transferred and 
conveyed to myself all of his interest in the capital stock 
and property of the. Jacksonville, Pensacola and Mobile 
Railroad Company. The object of such indenture being to 
secure the carrying out of the agreement I have just testified 
to by M. 8. Littlefield, and also to guard against the non- 
payment of the drafts which I have testified to as having 
heen given on the 15th of April, 1871, it being provided in 
said indenture that when said drafts should be paid and 
when all moneys due by said railroad companies or by said 
M. S. Littlefield to Sanderson & L’Engle, or either member 
of said firm, shall be fully paid and satisfied, that then I 











824 SUPREME COURT. 


Sanderson’s Administrators v. Sauderson—Opinion of Court. 





should assign and convey to M.S. Littlefield, or to his or- 
ders, all of the said shares of capital stock and interest in 
said railroad. Subsequently, on the 15th of February, A. 
D. 1872, I made a contract with M. S. Littlefield cancel- 
ling all engagements tor protessional services. I had re- 
ceived no payment under the contract which I have testi- 
fied to as having been signed by J. P. Sanderson. I mean 
the memorandum of a contract which he had told me he 
had made, and no compensation whatever for services ren- 
dered said railroad companies or M. S. Littlefield since the 
15th of April, 1871. Jn cancelling my engagements with Lit- 
ilefield and said companies I did not feel at liberty to give up 
the amount which he and the railroad companies were due to 
the firm of Sanderson ¢ L’ Engle, nor to cancel any engage- 
ment which had existed so far as the firm was concerned with- 
out indemnifying the firm for the claim so surrendered, there- 
Sore assuming that the memorandum of a contract given me by 
J. P. Sanderson was correct, and without inquiry whether or 
not it was correct, I charged myself with $4,166.66, that being 
the proportionate amount of $20,000 a year for the time the firm 
of Sanderson & L’ Engle continued after the 15th of April, 
1871. J. P. Sanderson lived two months and a half after the 
5th day of April, A. D. 1871, and I charged myself with 
the amount that wowd have belonged to the firm under 
the memorandum of contract referred to if the pay- 
ments had been actually made and received by me.” 
(Italics are by the court.) “That amount being assumed 
by me I felt at liberty under the indenture of the 22d of 
January, 1871, above referred to, to make the contract I 
did make with M. S. Littlefield, above referred to, dated 
16th of February, 1872. I haye' never received any money 
under the contract, a memorandum of which, signed by J. 
P. Sanderson, I have above referred to, nor under the con- 
tract of 16th of February, 1872, with M. 8. Littlefield, 
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above referred to, but as I have stated I became responsi- 
ble for and assumed all that the firm of Sanderson & L’En- 
gle would have been entitled to under any cireumstances, 
and in my accounts and dealings with the firm’s business 
treated myself as having received the said sum of $4,166.66 
in money. The shares of capital stock in the Jacksonville, 
Pensacola and Mobile Railroad Company menrioned in the 
indenture of J. P. Sanderson to myself, dated May 22d, 
1871, were four thousand shares in said railroad company. 
The contract above referred to between M. 8. Littlefield and 
myself, dated February 16th, 1872, which contemplated a 
transfer to him of the said shares of stock in consideration 
of an abandonment of my interest as a survivor in any con- 
tract for professional services and for the other considera- 
tion stated in said contract, was not carried out and _ per- 
formed on the part of Littlefield. I have the four thou- 
sand shares of stock still, and will very cheerfully turn 
them into the estate of J. P. Sanderson in consideration of 
the amount I have charged myself, as above stated. I 
mean that if I am repaid the $4,166.66 I have charged my- 
self with on the firm vooks I will gladly assign the certifi- 
cate of said stock. Said certificate and stock were among 
those, all of M.S. Littlefield’s interests in which were sold 
under the proceeding in chancery I have above testified to. 
As a result of said sale whatever equity M. 8. Little- 
field may have had in said stock was extinguished 
and I hold and control them and am_ willing to 
transfer them as I have above offered to do. 
I had no personal knowledge of the terms of contract 
memorandum of which, signed by J. P. Sanderson, [ have 
above testified concerning; I mean that I had no knowl- 
edge other than that derived from J. P. Sanderson until 
after Sanderson’s death, when M.38. Littletield informed 
me that the memorandum of contract was correct except as 
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to the amount of compensation. He stated that the amount 
should have been stated in said memorandum at fifteen 
thousand dollars.” It is thus seen ‘hat according to L’En- 
gle’s understanding, there was due under the contract of 
April 15, 1871, to Sanderson & L Engle, at Sanderson’s 
death, this sum of $4,166.66. This indebtedness it is seen 
was a part of the consideration of the contract of Febru- 
ary 16, 1872, between Littlefield and L’Engle, enuring 
trom L’Engle to Littlefield. This contract upon its face, 
(the contract of February 16, 1872,) shows its purpose to 
be to close all the matters existing between the parties. 
This is L’Engle’s view of the matter. What does Little- 
field say of this contract of the 16th of February, 1872? 
He says: “ The contract of the 16th day of February, A. 
D. 1872, between E. M. L’Engle and myself, was a full, 
tinal settlement of all matters between myself and the rail- 
road companies on the one part, and E. M. L’Engle and 
Sanderson & L’Engle on the other part, and of all and of 
every contract between us. This of course includes the con- 
tract of April 15th, 1871,” (the contract under which the 
$4,166.66 enured to Sanderson & L’Engle, and with which 
L’Engle charged himself or credited the firm,) * and of all 
moneys due under it.” In the contract of February 16, 
1872, there was this covenant: “It is further understood 
and agreed that no claim or demand shal! ever be made by 
the said Littlefield, or the said Swepson,” (whose agent Lit- 
tlefield was,) “ or by any of the said railroad corporations, 
or by any creditor thereot, or by any stockholder therein 
against the said Sanderson & L’Engle, or the survivor 
thereof, or against the legal representatives of the said 
J. P. Sanderson,” (one of whose administrators the 
said E. M. L’Engle is,) “ for any money so received by the 
said J. P. Sanderson in his life time, or by his legal repre- 
sentatives after his death, or by the said Sanderson & L’En- 




















JUNE TERM, 1883. 327 








Sanderson’s Administrators v. Sanderson—Opinion of Court. 








gle, or the survivor thereof.” Littlefield says this contract 
was inserted at the instance of L’Engle, and while Little- 
field, in his testimony, restricts its operation to a payment 
of $15,000 made to Sanderson in his life time, which 
sum Littlefield did not owe, and which Sanderson refused 
to account for except as a sum to be credited for future ser- 
vices by Sanderson & L’Engle, still it is apparent upon the 
face of the instrument that the covenant covers “ any 
money” received by Sanderson in his life time, by his legal 
representatives after his death, or by Sanderson & L’Engle, 
or the survivor thereof, and while the terms of the cove- 
nant are restricted to “ money,” still to give it any effect 
as to the survivor, L’Engle, it must embrace any money 
due by Littiefield to Sanderson & L’Engle up to Sander- 
son’s death, and which, according to the testimony of both 
L’Engle and Littlefield, was a part of the consideration of 
this contract of February 16, 1872. As to the matter of 
the adjustment of the account between Sanderson & L’En- 
gle and Littlefield, arising out of the contract of April 15, 
1871, Littlefield says “that he exhibited to L'Engle, 
sometime in the summer or fall of 1871, a statement in 
writing showing the sums of money I had paid to J. P. 
Sanderson and the firm of Sanderson & L’Engle, and the 
dates at which the moneys were paid, and the interest upon 
each item with a view of having a settlement made accord- 
ing to the understanding, as I understand it, of a contract 
to be made between Sanderson, L’Engle and myself shortly 
after the 15th day of April, 1871. I cannot say whether 
L’Engle took the paper in his hands or not. He was not 
inclined to consider the paper. The subject matter of it 
was <discussed between us and postponed for consideration 
at some future day. It never. was referred to again to the 
best of my recollection until the contract was made on the 
16th of February, 1872,” (the contract under which L’En- 
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gle charges himself with the $4,166.66, which sum he then 
claimed for Sanderson & L’Engle, and Littlefield allowed, 
and which was part of the consideration enuring trom 
L’Engle to Littlefied.) “The contract that I refer to was 
the one in which Sanderson was to account for moneys in 
his hands which [ have already testified to.” This attempt 
of Littlefield’s at a settlement was effective for nothing. 
As further explanatory of the circumstances under which 
the contract of February 16, 1872, was made, Littlefield 
says: “In the summer of 1871, when E. M. L’Engle went 
North, our relations were friendly. During his absence 
and without consulting him, [ conveyed the J. P. & M. 
Railroad Company to three trustees. This offended him 
very much, and when he returned late in the fall he in- 
formed me that in his judgment I had done a very foolish 
and unwise thing, and that he was opposed to the trust 
deed, and that he should resign as attorney of the railroad 
company and fight in the courts and otherwise the deed 
and the policy that was adopted by the parties then in 
charge of the road. In January, 1872, there was a bill 
pending in the Legislature of Florida authorizing the issue 
ot tw millions of dollars in bonds by the State to the J. 
P.& M. R. R. Co. There was great opposition manifested 
in and out of the Legislature to the passage of that bill 
and Messrs. Chase and Flagg and myself were anxious to 
overcome all opposition possible so as to secure the passage 
of the bill. We were afraid of Mr. L’Engle’s opposition, 
he then being in Tallahassee. While he said nothing, we 
were afraid of his reticence and concluded it was better to 
make almost any settlement with him, even if we settled 
at his terms, than to attempt to get the bill through with 
his opposition. Mr. L’Engle claimed that because I had 
conveyed the road in trust, and the trustees having selected 
other attorneys, that I had violated and broken the con- 
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tract of April 15th, 1871, and that he had a right to claim 
the full consideration named in the contract. Now it was 
for these considerations and desiring to have an amicable 
adjustment with Mr. L’Engle that I entered into the con- 
tract.” It is thus apparent that the consideration which 
L’Engle gave to Littlefield for his part of the contract of 
February 16, 1872, was the rights of Sanderson & L’Engle 
(and the rights of L’Engle as survivor, if any existed) un- 
der their contract of April 15, 1871, by which Littlefield 
was to pay the firm of Sanderson & L’Engle $20,000 per 
finnum for and during the term of three years commencing 
on the 15th of April, 1871. While Sanderson interpreted 
the contract of April 15, 1871, as allowing $20,000 per an- 
num and L’Engle acted upon such construction, Littlefield 
says it was $15,000 per annum. The Circuit Court has 
permitted in this conflict the charge to stand as L'Engle 
himself placed it, and we cannot say that the court should 
have reduced it to the sum due according to the $15,000 
rate. Nor do we understand that such reduction is claimed. 
The objection is to the entire charge. The books and the 
testimony of L’Engle disclose the history of the debit entry 
upon the books to he this: Under date of Jane 30, 1871, 
L’Engle debits himself with 34,166.66, in these words “ E. 
M. L’Engle to this amount assumed by you of liability of 
railroad companies for salary as attorneys under contract 
made April 15, 1871, the said amount being two and one 
half months of such salary, the whole time of Sanderson’s 
life after contract was made. (See papers in tin box in safe.)” 
While the entry is placed on the account as of June, 1871, 
the entry was in fact made between Oct.,1873,and J une, ’74. 
The entry remained in that form until sometime in 1877 after 
the commencement of this suit, when L’Engle testifies he 
was making a memorandum by which W. A. Young could 
make up the account of each member of the firm with the 
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firm. At that time L’Engle says: “I inadvertently erased 
that entry on the blotter, writing across it in black ink 
these words: ‘This is wrong. It is an assumption by me 
without consideration.’ Before I had completed the mem- 
oranda for Mr. Young I restored the entry to its original 
form by writing across it in red ink these words: ‘ The en- 
try seems to be correct as originally made. Let it stand.’ ” 
There are othex considerations recited as enuring from 
L’Engle to Littlefield under this contract, such as the traus- 
fer to Littlefield of certain stocks which L’Engle held as 
trustee. Littlefield in consideration ot these matters gave 
his two promissory notes to L’Engle in his individual ca- 
pacity for $25,000 each. These notes, while they have been 
reduced to judgment, have never been paid by Littlefield. 
The debt due by Littlefield to Sanderson & L’Engle it is 
thus apparent was used by L’Engle in this contract with 
Littlefield. He, L’Engle, released it in consideration of 
the notes of Littlefield, and he properly charged himself 
with it in the accounts of the firm of Sanderson & L’Engle, 
to whom it belonged. It was not his individual property. 
Thus the account and charge stood when this case was re- 
manded ; L’Engle had made no exception to it. Under the 
consent of parties it was made the subject of a rehearing in 
the Circuit Court after the case was remanded and under 
the peculiar cireumstances of this case, and for the reasons 
stated in the previous portion of this opinion, we examine 


_it here again against the general rule controlling the sub- 
ject. What are the grounds now upon which L’ Engle seeks 


to have this, his own charge against himself, and which was 
unquestionably a proper charge, cancelled ? 

The testimony of L’Engle upon this subject does not set 
up any new fact in reference to this charge. He states that 
when he made the charge it was in connection with the 
credit entries of $35,000 and $998.33 made at the same 
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time ; that he “ knew that the item was not a legal charge 
against him ;” that there was no liability on him to account 
for that sum which had never been received by him, that 
because there was a large sum due him he was willing to 
set off against that credit all sums, even though he was not 
bound for them, which the most exacting person could say 
or think he ought to be bound for. It might, he says, have 
been thought by some persons that if I had not refused to 
be longer in the professional service of Mr. Littlefield and 
the J., P. & M. Railroad Company and had not assumed an 
attitude of hostility and active opposition to him and his 
schemes, I might have collected a large amount on the so- 
called contract of April 15, 1871. That having chosen to 
act as he did in that matter, that is to say, independently 
and in accordance with his own sense of professional dig- 
nity and propriety, and having as he believed due to him 
one-half of the sums of thirty-five thousand dollars and nine 
hundred and ninety-eight 33-100 dollars of fees which his 
late partner had collected and had not accounted for, he 
chose to forestall all untriendly criticism by charging hima- 
self with the item of $4,166.66, being all of the interest 
which J. P. Sanderson’s estate would have had in the fruits 
of that contract if full payment had been made to him un- 
der it. Without adopting his language, we state that the 


administrator in his further statement says in substance 


that, except upon the hypothesis of his being allowed to 
share in the $35,000 and $998.33, he would not have made 
the entry ; that he did not anticipate any suit, or any but 
the most friendly relations with Mrs. Sanderson and her 
brother; that afterwards when these relations changed, 
thinking that he was not liable, he wrote the words which 
are found across the charge cancelling it; that afterwards 
he thought it was not proper to make such a change while 
the litigation was goiug on, and because he was willing to 
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the set off stated he wrote in red ink the second indorse- 
ment; that both of the indorsements were intended to be 
mere memoranda. He reiterates that the money was never 
received by him and that he was not liable for it; that the 
Supreme Court having disallowed the item of $35,000 and 
$998.33 he is not willing that the charge of $4,166.66 
should stand as a charge against him. He further states 
that the Supreme Court having decided that J. P. Sander- 
son received in advance all that, in any event, his estate 
could have claimed under the contract of April 15, 1871, 
the charge of $4,166.66 against him is now clearly wrong, 
if it ever could have been claimed to be right. He also 
states that the entry was made on the books by him in 
ignorance of the fact which he learned after the commence- 
ment of this suit that Sanderson had been so paid in ad- 
vance. Analyzing this testimony it may be said : 

First. To be explanatory of the changes in the entries 
upon the subject of this charge. What may have been the 
particular state of mind in which the witness was at the 
date of these several entries can neither enlarge or restrict 
his liability. 

Second. The expression of the opinion that because this 
was one of two entries made by him in reference to fees 
which he thought, considered and treated as dependent one 
upon the other and one of them a credit, which he claimed 
being rejected by the Cireuit Court and by this court, he 
should be released of the other, which was a debit that he 
admitted and made. This credit and debit, it wil! be seen, 
refer to different matters. There is no dependent connec- 
tion between the $35,000 and the $4,166.66. As to the 
matter of the $35,000 it was disposed of on the former ap- 
peal, we think correctly. We deem it unnecessary to re. 
peat here what was there said. In addition to what was 
there said, we may, however, ask, Why was it that no en- 
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try of this sum was made upon the firm books as for pro- 
fessional services during Sanderson’s litetime ? 

Third. Because the Supreme Court had decided that San- 
derson had received in advance all that, in any event, his 
estate could have claimed under the contract of April 15, 
1871. This court holding that Sanderson as the represent- 
ative of the firm ot Sanderson & L’Engle had been over- 
paid necessarily held that L’Engle had as much interest in 
the money received in excess as Sanderson had, because his 
act was for the firm, and now upon the same principle 
L’Engle having received a consideration for the sum of 
$4,166.66, and having made it available in this contract 
with Littlefield as an asset of the firm, he cannot expect to 
share in over-payments by Littlefield to Sanderson, and yet 
deny to Sanderson’s estate its share here. It is admitted 
that L’Engle got this credit. He availed himself of this 
claim, and whether it was well founded was a question be- 
tween him and Littlefield. So also the fact that L’Engle 
was ignorant of Sanderson’s receiving of Littlefield sums 
in excess of what was due the firm of Sanderson & L’Engle 
is no more reason why Sanderson’s estate should not 
participate in whatever of the assets of the partnership 
L’Engle made available, than it is that L’Engle should 
not participate in what Sanderson received beyond 
what was due the firm of Sanderson & L’Engle. 
In the case of the money received by Sanderson, the $14,- 
600, we remarked in the opinion upon the tormer appeal 
that Littlefield yielded any and all claim to recover back 
such sums by this agreement of the 16th February, 
1872. The like remark is applicable to this sum of $4,- 
166.66, as the language of the contract clearly embraces all 
such sums. I can see no difference between the charge for 
$14, 600, and the charge for $4,166.66 except that the $14,- 
600 was in cash received, and the $4,166.66 was an asset 
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used and made available by L’Engle in ‘this contract, in 
which he received two notes from Littlefield for $25,000 
each. Whether he has realized anything trom the $50,000 
in notes is a matter which does not affect the question and 
therefore what appears in this record, as to the purchase of 
certain stocks by L’Engle as the agent of Washington, and 


- Littlefield’s testimony upon the subject of the judicial pro- 


ceedings in this matter, are immaterial. L’Engle made the 
asset available, and he was properly charged with it under 
the circumstances stated. 

The next ground of appeal, (the sixth of defendant,) is 
because the master charged L’Engle interest on the balance 
found against him in the partnership account trom the 25th 
of May, 1877. We are embarrassed in the consideration 
of this subject for the want of any assistance from either 
party. Neither of them express their views, and all that de- 
fendants’ counsel, who makes this exception says, is “ why 
from the 25th day of May, 1877?” In the opinion ren- 
dered upon the former appeal, we said nothing as to the 
time from which or the amounts upon which L’Engle, as 
surviving partner, was to pay interest. We simply stated 
that the interest to be paid, if any, would be the legal rate, 
and that it should not be compounded, remarking at the 
time that “ the debt here, if any exists, involves an account- 
ing to ascertain it, and arises from a partnership relation.” 
We think that the surviving partner here should, at least, 
pay the interest upon such balance as is found due by him 
by the master upon a general accounting as to the part- 
nership transactions, because although the suit was then in 
progress he might have paid the ascertained balance into 
the court for the benefit of the parties entitled. In the 
case of Beacham’s Assignees vs. Eckford’s Executors, 2 
Sand. Chy. Reports, 116, this was the rule adopted. The 
vice Chancellor in that case reviews the cases upon the sub- 
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ject of interest between partners. It will be there seen that 
Chancellor Kent expressed the view in an opinion that the 
date of the dissolution was the proper time from which 
interest should be charged. Stoughton vs. Lynch, 2 John. 
Chy., 209. In the case of Dexter vs. Arnold et a/., 3 Ma- 
son, 289, Judge Story says: “ Interest is not allowed upon 
partnership accounts generally until after a balance is 
struck on a settlement between partners unless the parties 
have otherwise agreed or acted in their partnership con- 
cerns.” In this case the master followed the rule an- 
nounced in 2 Sand. Chy. Reports, and his action was cer- 
tainly not to the prejudice of the defendant, L’Engle. 
Chancellor Kent’s view that the date of dissolution was 
the proper time from which to state a balance to bear in- 
terest, we do not think applicable to the circumstances of 
this case, if indeed it is the edrrect general rule. As [ un- 
derstand the charge here, it cannot be objected to as exces- 
sive as it represents a balance found due by the surviving 
partner to the estate of the deceased partner, and the inter- 
est is charged from the time the balance is ascertained and 
became a liquidated sum. 

The next ground of appeal (the seventh) of the defendant 
is to the master’s charge of $1,808.74 on account of the 
judgment against Bettelini and Togni as of the 5th day of 
June, 1881. 

The reasonable conclusion, from the testimony bearing 
upon this matter, is that the balance due upon a judgment 
which the estate had against these parties, which debt was 
also secured by a mortgage, could have been readily col- 
lected by the 5th of June, 1881, by the administrator with 
the use ot that reasonable diligence and care that a prudent 
man exercises in his own affairs. Our views upon this sub- 
ject after a review of the English and American authori- 
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ties are expressed in the case of Shepard’s Heirs vs. Shep- 
ard’s Adm’r., 19 Fla., 328 to 332. 

The ground of appeal is not well taken. 

The next ground of appeal of defendant, (the eighth,) is 

because the defendant was charged “ compound interest on 
moneys not actually reduced to possession.” The party 
who makes this exception, the defendant, does not state 
any particular item or charge in which this has been done 
and we «lo not propose to look through several volumes of 
a record in search for illegal charges of any kind for either 
party. Such exceptions, in the language of the Supreme 
Court of the United States, are to be regarded as “ frivo- 
lous.” 
The next ground of appeal of defendant, (the ninth,) is 
because the master charged the defendant interest on funds 
of the estate in his hands which have been or may be dis- 
tributed to the intant complainant during the period in 
which there was no one authorized by law to whom he 
could properly pay such funds. This is a good reason why 
the administrator should not be required to pay over the 
funds of the infant in his hands to a person who wishes 
to receive them, but who is not authorized to do so. Such 
is tlie case here with Mrs. Sanderson. But because there 
is no guardian of an infant is no reason why funds in the 
hands of an administrator in which the infant has an in- 
terest is not to bear interest during the administration. 
Under the statute he is clearly chargeable with this inter- 
est. In addition to this, the remarks made as to the last 
exception are applicable here. 2 Daniel’s Chy. Prac., 5 
Am. Ed., 1,316, note 4, 1,309. 

The tenth ground of appeal of defendant is because 
“there is error in the balance fund against the detendant 
L’Engle, both as administrator and surviving partner, and 
on the final accounting.” This is likewise a frivolous ex- 
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ception within the meaning of the authorities. Independ- 
ent of this, however, it must stand or fall, as the partieu- 
lar items excepted to are allowed or disallowed, and is thus 
disposed of. 

The only remaining questions to be considered in these 
appeals arise out of the third ground ot appeal of defend- 
aut, and the fifth, sixth, seventh, eight, ninth, twelfth, 
thirteenth and fourteenth grounds of appeal of the plain- 
tiffs, all of which are in reference to costs. 

The ninth and twelfth grounds assigned by plaintifts in- 
volve the question whether the administrator, in addition 
to his allowarice of $4,000, ‘as a fair and just compensa- 
tion for his services,” is also entitled to an allowance of two 
hundred and fifty dollars per annum for his services from 
May 31, 1876, to May 31, 1883. This is a matterof statu- 
tory regulation and there is no authority for an annual al- 
lowance in addition to what is decreed as “a fair and 
just compensation for his services.” We have stated our 
views as to this matter when treating of defendant’s second 
ground of appeal. See page 319 of this volume. As we 
have observed, there are several heads under which 
compensation is allowed an administrator. This being 
so, and the allowance here of four thousand dollars be- 
ing made under but one head, it is evident that 
if the estate had been so conducted as to result in al- 
lowances to the administrator under the other heads, his 
compensation would have been considerably increased. In- 
deed such an allowance ($4,000) might then perhaps have 
been properly excepted to by plaintiff as excessive. An al- 
lowance for services, care and attention should not be in 
such an amount as to compensate for other allowances to 
which the administrator has forfeited his right under the 
statute. The exception here is by the administrator on the 


ground that it is not enough and the exceptions of the 
22 
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plaintitts are to the other allowances and to costs. This 
allowance cannot be sustained. 

The seventh ground of appeal by plaintitts. is the allow- 
ance of $20.75 for a copy of an opinion of this court on the 
former appeal. In the bill of costs filed in this court there 
is this entry: ‘ Certified copy of opinion to Circuit Court, 
$20.75.” The jadgment for costs of this court is against 
the plaintiffs for the sum of fifty dollars and eighty-six 
cents, and this sum embraces the item of $20.75 for the copy 
of the opinion certified to the Circuit Court. It thus ap- 
pears that the charge must have been for an additional 
copy for the use of the defendant. It has never been the 
practice in this court to allow any costs for copies of opin- 
ions in the case thus furnished. Where an opinion is or- 
dered to be certified to the Circuit Court, then its cost is 
taxed in the bill here. Either party desiring an additional 
copy must pay for it in the same manner as he does when 
he takes a copy of any of his adversary’s pleadings in the 
Jireuit Court, or a copy of a decree in a case therein for 
his own use. 

The sixth ground of appeal of plaintiffs consists of ob- 


jection to the allowance to the defenlant of two hundred 


and twenty-nine dollars costs incurred by him for a copy of 
the record of this cause upon the former appeal to this 
court. This item of costs is incurred by one of the appel- 
lants alter the entry of the decree and of the appeal there- 
from in the Cireuit Court. It concerned the appeal and 
was not the subject of taxation in the Circuit Court. The 
practice is to tax in this court the costs of a copy of the re- 


cord of the decree of the Circuit Court upon the receipt of 


the Clerk of the Circuit Court for the amount paid him for 
it, when the decree is reversed. So far, therefore, as the 
administrator was entitled to any part of this sum paid as 
costs, it was the subject of taxation upon the former appeal 
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by this court, and not by the Circuit Court upon remand- 
ing the cause, as it was no part of the costs of that court. 
A ditterent practice prevails in the Supreme Court of the 
United States, but it is under a rule covering the precise 
subject. The practice as we state it is the practice in this 
State and in other States. Worcester National Bank vs. 
P. D. Cheney, 94 IIl., 430. 

The fifth ground of appeal is the charging of Marion H. 
Sanderson with four-fifths of the costs incurred in the case 
prior to its being remanded to the Circuit Court in June, 
1880. The ground upon which this order seems to be 
placed both by the Circuit Court and the administrator is 
to some extent the tact that this court upon the former ap- 
peal found that the infant had not sued by her next triend 
and that the widow had failed to allege her election as 
widow to take a child’s part, and that we remanded the 
cause with leave to make the necessary amendment. 17 
Fla., 830. We think that this amendment should have 
been allowed upon payment of the costs of the amendment 
alone. I have been able to find no case in which un- 
der like circumstances greater costs were imposed. The 
equity of the bill cannot be denied. There was a favorable 
decision for the plaintiffs upon the equity of the bill. and 
the jurisdiction, and as it was within the power of the 
court and conformable to its rules of practice the amend- 
ment should have been allowed, we think upon the same 
terms at least that the court would have permitted an 
amendment by plaintiffs upon demurrer by defendant. If, 
npon the hearing of a demurrer or other pleading raising 
the question, the demurrer was sustained and amendment 
allowed, the costs of such demurrer would have been al- 
lowed but no more. Here there was a demurrer by the 
administrator, but the grounds upon which this court acted 
were not assigned by him, and the demurrer, as we have 
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formerly held in view of the cases covering the precise 
point raised by it, was properly overruled. Where a de- 
murrer sets up certain grounds upon which it is based, and 
these grounds are not found sufficient in law, it is some- 
times the practice to charge the costs of the demurrer even 
though the bill is held defective upon grounds alleged ore 
tenus. See this geueral subject discussed in 1 Daniel Chy. 
Prac., 5 Amer, Ed., $599. Certainly where the amend- 
ment is directed by the court sua sponte, the defendant 
should stand in no more tavorable position than he would 
if he had himself called the matter to the attention of the 
court. On the contrary, his failing to object, and going 
into the proofs and hearing, is rather a ground for favor- 
abie action to the other side. Harrison vs. Righter, 11 N. 
J. Eq., 395. We do not think the fixing of the proportion 
of costs incurred to be paid by Mrs. Sanderson in this suit 
at the rate specified should be influenced to the extent it 
apparently has been by the fact alluded to. As to what 
was said upon the former appeal in this case as to a statu- 
tory requirement of a bond by the next friend, it has been 
overruled since that case. Pace vs. Pace, 19 Fla., 448. 
Nor do we think it can be said as to thesuit in its entirety 
that the distributees were the failing parties. The admin- 
istrator as surviving partner had failed as to his charge of 
$35,000 against the firm and the allowance of the Baxter 
account and the claim to share in the commission realized 
by Sanderson from the sale of the stocks mentioned. The 
distributees failed likewise to sustain themselves in many 
particulars. We think, however, that the question of costs 
as between party and party as well as costs as between at- 
torney and client should be regulated here more by a con- 
sideration of the general nature of the suit than by the fact 
as to who in point of money is the successful party in the 
controversy. 
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This suit is of a two-fold character—First. A suit for 
account and distribution by distributees against the admin- 
istrator. Second. A suit by the distributees of a deceased 
partner against the surviving partner for an account and 
decree, the surviving partner being the administrator of the 
deceased partner. We think, looking to the authorities, 
that as to the matter of costs it is not a very material fact 
that the administrator is found indebted-in such a suit. 
This is usually the case and does not fix the rule as to costs 
of either side, while in the adjustment of partnership ac- 
counts if there is such resistance as has been made here by 
the surviving partner, if there is no account made by him to 
the parties beneficially interested in the estate of the de- 
ceased partner for over five years after the death of the de- 
ceased partner, and when an aceounting is sought by those 
interested, a claim by the survivor of $35,000 is rejected 
and he is charged with a claim of over $4,000, which he 
resists, then the surviving partner has no claim to costs, 
either as between party and party, or attorney and client. 
He should be charged with the entire costs when, as in this 
easeghe fails in the suit and is found indebted. Certainly 
plaintiff, in such a suit as this, should not be made to pay 
any part of defendant’s costs, and it cannot be because there 
happens to be a fund in defendant’s hands as administrator, 
not as surviving partner, in which the plaintiff is interested 
as distributee that that fund can be drawn from to pay de- 
fendant’s attorney as surviving partner. The general rule 
as to costs in settling partnership accounts in cases of this 
character, is stated by Collyer to be “ that the party against 
whom the balance is reported is prima facie the person to 
pay them.” Coll. on Part., See. 12, page 188. This rule 
must control here, in so far as the costs incident to the set- 
tlement of the partnership transactions are concerned. The 
surviving partner who is found to be the debtor under the 
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circumstances stated above should pay them. As a matter 
of course, what we say here is in view of the distribution 
of costs. So tar as L’Engle urging any claim or resisting 
any charge in this partnership matter is concerned, he had 
the same right that any other person would have under 
the same circumstances. He thought he was entitled to 
the credits and had a right to claim it, and have the mat- 
ter adjudicated. 

As to the matter of the administration, we conceive the 


rule to be, notwithstanding the disallowance of some of 


the claims of the administrator, and notwithstanding the 
fact that upon an accounting he is found indebted to the 
distributees, that he is entitled to his costs as between 
party and party, and also to any reasonable charge which 
he has incurred for attorney's fees in the matter of his ac- 
counting. This, as a matter of course, when the adminis- 
trator has acted in good faith, without fraud, and his ad- 
ministration is attended by the circumstances usually exist- 
ing to entitle him to such allowance. In this case much 
has been said by counsel as to inability of the minor to 
give bond, and the unwillingness of the adult plainteff to 
accept anything except a full transfer of assets. These re- 
quests were properly unattended to by the administrator 
because with outstanding debts it would have been a vio- 
lation of his duty to creditors who have the paramount 
claim. This, however, would be no excuse for unnecessary 


delay in winding up the estate, for that is the first duty of 


the administrator, as in it is involved the speedy execution 
of his trust to all parties in interest. In this case the de- 
lay resulted in compromises very favorable to the estate. 
The estate has lost nothing. The administrator is here en- 
titled to such attorney’s fee as would be proper in case of an 
administration of this character, such fee to be fixed inde- 
pendent of any consideration of the service rendered in 
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connection with his contest as surviving partner, and his 
entire costs of administration are properly chargeable 
against the assets in his hands or the moneys which he is 
to pay in lieu of them in the event distributees see proper 
to hold him to his statutory liability in case of investments 
not approved by the Judge of the County Court. These 
costs are to come from the fund and are not to be taxed 
against Mrs. Sanderson alone. The minor’s interest in the 
fund is subject to this charge. Mrs. Sanderson is not re- 
sponsible for the costs of her co-plaintiff. If not paid from 
the estate the costs would go against the next friend. Here 
they should be charged to the infant, as the suit is in good 
faith and for her interest by him. Taner vs. Irie, 2 Ves. 
Sr., 466, by Lord Hardwicke; Bowling vs. Scales, 1 Tenn. 
Chy.,618 ; Union Ins., Co. vs. Van Renssalaer, 4 Paige, 87 ; 
Fearns vs. Young, 10 Ves., 184; Crump vs. Baker, 18 Ves., 
285; Osborn vs. Dennie, 7 Ves., 425. 

What we have said covers the fifth, eighth, thirteenth 
and fourteenth grounds of appeal of plaintiffs, and the 
third ground of appeal of defendants, and disposes of the 
case. 

There are some other objections made by the plaintifts to 
the conduct of this suit in the matter of costs. We give 
them brief attention. It is insisted that there is a large 
amount of testimony here concerning the separate estate of 
Mrs. Sanderson. This is true, and by reference to the 
record it is seen that plaintiffs introduced the subject, and 
they have no ground to complain of its irrelevancy when 
the subject of costs is being considered. It is insisted that 
L’Engle occasioned the accrual of unnecessary costs in 
proving his accounts item by item, and that he should have 
brought his accounts in in the form of debtor and creditor, 
as required by the rule. The plaintiff had access to L’En- 
gle’s accounts in the County Court. He also objected to 
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the master’s taking ‘L’Engle’s accounts and exhibit to his 
answer, as the foundation for the account therein stated. 
In addition to these facts, however, it is too late now to 
make such an objection available. The time to object was 
before the master, when he proposed to state the account. 
As to the matter of proving the accounts, the plaintifis had 
a right to proof and if they wished to save costs, they 
could have readily waived it. Instead of that there was 
persistent objection of one kind or another and even so 
late as upon the former appeal it was objected that the ac- 
counts were not proved. Even the books of original entry 
of the firm of Sanderson & L’Engle were objected to as 
“immaterial to the issues in this case.” 

The decree is in all respects affirmed except as to costs, 
and the case will be remanded with directions to have a 
retaxation of costs in accordance with the principles an- 
nounced in the opinion herein rendered. Such order to 
cover costs accruing up to final decree. 

Each party having failed in their appeals to this court, 
will pay their own costs here. 





Tue City oF JACKSONVILLE AND Roy P. Moopy, Tax Cot- 
LECTOR, APPELLANTS, Vs. Epwarp M. L’ENGLE, APPELLEE. 


1. The act of the Legislature of 1877, Chapter 3025, amending section 
29 of the act of 1869, (providing for the incorporation of cities 
and towns, ) authorized the County Commissioners to prescribe 
new boundaries of an incorporated town, when, on the petition 
of five registered inhabitants of the town setting forth that ‘‘the 
boundaries of the town are of unreasonable and unnecessary ex- 
tent,’’ it shall be found by the Commissioners that the boundaries 
of such town “are extended beyond necessary and useful! limits, 
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and include an undue amount of vacant farming lands.’’ An- 
other section of the act of 1877, authorized the County Commis- 
sioners to enlarge the boundaries of any city or town on the ap- 
plication of the corporate authorities thereof. Under this act 
the County Commissioners had no power to change the territo- 
rial limits of the town of LaVilla, Duval county, exeept upon 
the ground that the boundaries were ‘extended beyond neces- 
sary and useful limits, and include an undue amount of vacant 
or farming lands ;*" and these premises not existing, the order of 
the County Commissioners, made in December, 1877, reducing 
the limits of LaVilla, was unauthorized and void. 

2. It was not lawful for the Commissioners to sever a portion of the 
territory of LaVilla for the sole purpose of annexing the same 
to the City of Jacksonville. 

3. The proceedings of tribunals created by law must be shown to be 
within the powers expressly granted, and acts done by them not 
within such preservibed limits are nugatory. 

4. The act in question was not inimical to the Constitution as confer- 
ring judicial funetions upon County Commissioners ; the powers 
conferred were not judicial within the meaning of the Constitu- 
tional restriction; they involved only the exercise of ordinary 
judgment and discretion in reference to the public interest and 
convenience, like that required in locating roads, bridges and 
other such affairs. 


Appeal from the Cireuit Court for Duval county. 


This is an appeal trom the decree of the Circuit Court of 
Duval county enjoining the collection of taxes by the Tax 
Colleetor of the City of Jacksonville, levied on the property 
of the complainant, appellee. The bill alleges that the 
property taxed is not within the territorial- limits of the 
city; that certain proceedings were had in December, 1877, 
by the County Commissioners of Duval county upon the 
petition of certain persons as resident registered voters of 
the incorporated town of LaVilla, praying that a part of 
the territory in the eastern portion of the town of LaVilla 
be excluded from the corporate limits of LaVilla and the 
boundaries reduced, upon the ground that the limits were 
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of unreasonable and unnecessary extent, including much 
low, wet and swampy ground, dangerous to the public 
health, which the town is unable to drain and improve, but 
which the City of Jacksonville is willing to drain and im- 
prove, provided the same can be brought within the juris- 
diction of that city. 

The County Commissioners upon this petition and the 
petition of the authorities of Jacksonville made an order de- 
taching a portion of the eastern part of LaVilla and annex- 
ing the same to the City of Jacksonville. The complain- 
ant’s lots assessed and taxed by the City of Jacksonville 
are part of the territory so detached from LaVilla and an- 
nexed to Jacksonville. 

These proceedings were had, or attempted to be had, un- 
der the act of the Legislature approved March 2d, 1877, 
Chapter 3025, amending Section 29 of the act of 1869, pro- 
viding for the incorporation of cities and towns, &c. The 
section as amended reads as follows: “That whenever, in 
the opinion of any five or more of the registered inhabi- 
tants of any town or -city in this State, the boundaries of 
such town or city are of unreasonable or unnecessary ex- 
tent, such persons may set forth, in a petition to the Com- 
missioners of the county in which such town or city is sit- 
nated, their complaint of such undue extent of area in the 
corporate boundaries, whereupon the said Commissioners 
shall notify the Mayor of such town or city of the com- 
plaint, and appoint a day for hearing the statements of 
both parties, and if upon such hearing the said Commis- 
sioners shall be of opinion that the boundaries of such town 
or city are extended beyond necessary and useful limits, and 
include an- undue amount of vacant or farming land, they 
may prescribe such new boundaries for such town or city 
as may seem to them right, and thereafter the boundaries 
so prescribed shall be taken to be the lawful boundaries of 
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said town or city, and shall limit its corporate authority.” 

The second section of the act authorizes the County 
Commissioners to enlarge the boundaries of any city or 
town on the application of the corporate authorities 
thereot. 

The order of the County Commissioners detaching the 
territory is as follows: “* Whereas, five registered inhabi- 
tants of the town of LaVilla, in the county of Duval, have 
petitioned this board to have the corporate limits of said 
town of LaVilla reduced for the reasons set forth in said 
petition; and whereas, this board notified the Mayor of said 
town of LaVilla, as provided by law, of the said petition 
and set a day for the hearing of all parties interested in the 
matter ot the said petition, to wit: this seventeenth day of 
December, A. D. 1877; and whereas, the said petitioners by 
their counsel and the said Mayor in person, and with coun- 
sel, this day appeared before this board and were duly 
heard ; and whereas, this board having duly considered the 
premises are of the opinion that the prayer of the said peti- 
tioners should be granted ; now, therefore, it is hereby or- 
dered that such portion of the said town of LaVilla as may 
now be east of the following lines,to wit: * * * * * 
be detached from the town of LaVilla. * * *.” 

Then follows an order annexing the portion so detached 
to the City of Jacksonville. 


Owen J. H. Summers tor Appellants. 
W. B. Young for Appellee. 


The defendant claimed that the proceedings before the 
County Commissioners were authorized by Ch. 3025, Laws 
of Florida, Acts 1877. 

An injunction will lie to prevent the sale of land for a 
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tax for which it is not liable. Gonzalez vs. Sullivan, 16 
Fla., 791. 

The first section of Ch. 3025 undertakes to confer upon 
the Board of County Commissioners judicial powers. The 
power to hear and determine is judicial. Hays vs. Mc- 
Neely, 16 Fla., 413; Hr rel. Scott vs. Board of County 
Commissioners of Jefferson County, 17 Fla., 720; The State 
of Rhode Island vs. The State of Massachusetts, 12 Peters, 
657. 

The Constitution classes the County Commissioners 
amoung the executive officers, (Art. V., Sec. 18,) and the 
Board of County Commissioners is not one of the courts 
specified in Art. VI of the Constitution. Section one of 
Article VI vests the judicial power of the State in the Su- 
preme Court, Circuit Courts, County Courts and Justices 
of the Peace. Section 16 of Art. VI prohibits the organi- 
zation of any courts not specified in the Constitution. 

Section one of Chap. 3025 is in conflict with the Consti- 
tution and is null and void. 

If the Legislature had the power to confer upon the 
County Commissioners jurisdiction to hear and determine 
the question as to whether or not a town was of undue ex- 
tent, and to deprive it of a part of its territory, then, the 
proceeding being statutory, before a body of limited pow- 
ers, the record must show affirmatively that such a case 
was brought before them as they were authorized to hear 
and determine, and that all the jurisdictional facts were 
found to exist. Where the jurisdiction and power to hear 
and determine depends upon the existence of a fact, that 
fact must appear or the proceedings are coram non judice 
and void. Hays vs. McNeeley, 16 Fla., 409; 8 Porter, 
375; 18 Ala., 694; 15 Ala. 134; 31 Ala., 678; 5 Cal., 
195; King vs. Randlett, 33 Cal., 318. 

The statute requires as a prerequisite to the exercise of 
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the power of reducing the limits of a town that a petition 
should be presented setting forth that the town is of unrea- 
sonable and unnecessary extent, and such petition must be 
signed by five or more registered voters of the town. The 
statute requires the Commissioners to find, as a prerequisite 
to making the order, that the boundaries of the town are 
extended beyond necessary and useful limits and include an 
undue extent of vacant or farming land. 

This last requirement shows plainly what was the pur- 
pose and intention of the Legislature in passing this act. 
It was clearly to relieve vacant. or farming lands trom the 
burthen of municipal government, and not to transfer them 
from one municipality to another. Tt is manifest that they 
never intended or contemplated the exercise of such powers 
as were attempted in this case. 

A thing which is within the intention of the makers of 
a statute is as much within the statute as if within the let- 
ter, and a thing which is within the letter is not within 
statute unless it be within the intention of the makers. 
Faber & Co. vs. Nassitts, 12 Fla., 611. 

The proceedings were neither within the letter nor within 
the intention of- the makers of the statute, and the order 
was null and void. 


Tue Curer Justice delivered the opinion of the court. 


Neither the petition of the inhabitants of LaVilla, nor 
the order of the Commissioners, assert or find that the lim- 
its of the town of LaVilla “include an undue amount of 
vacant or farming \lands.’’ Neither does the board find 
that the boundaries of LaVilla are of “ unreasonable and 
unnecessary extent,” unless that may be implied from the 
making of the order curtailing the proportions of the town. 

On the contrary they find that the detached portion in- 
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stead of being “ unreasonably and unnecessarily ” included 
within the limits of an incorporated town or city, as “ va- 
cant or farming land,” very proper territory to be included 
within such corporation, and forthwith proceeded to order 
that it be included within the limits of the adjoining city 
of Jacksonville. 

The entire purpose of the act, so far as it relates to cur- 
tailment of boundaries, seems to be to ascertain whether 
“ the boundaries of such town or city are extended beyond 
necessary and useful limits and include an undue amount 
of vacant or farming land,” and then to prescribe new 
boundaries and thus “ limit the corporate authority,” as ex- 
pressed in the words of the act. 

It is a well established rule that the proceedings of all 
tribunals created by law, and whose powers are prescribed 
by law, must he shown to be within the powers expressly 
granted, and that acts done by them not within the pre- 
scribed limits are nugatory. It is unnecessary to cite au- 
thorities upon this familiar proposition. 

The clearly expressed object of the act was that of re- 
lieving unoccupied and farming lands included within the 
limits of a municipal corporation from the burthens of tax- 
ation for municipal purposes, for which the owners of the 
lands did not enjoy adequate benefits, and the jurisdiction 
over which land was not necessary or useful to the corpora- 
tion. 

The power of the Board of County Commissioners in 
the premises was to inquire, inspect and thereupon deter- 
mine upon their individual judgment whether these were 
vacant or farming lands, and if so whether the boundaries 
were of unnecessary or unreasonable extent. 

Nothing in the record of their proceedings appears show- 
ing that these matters entered into or controlled them, or 
that their order was based upon any such considerations. 
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Their order appears to have been an arbitrary act, made 
irrespective of the clear purposes of the statute. It was a 
mere dismemberment of a portion of one corporation for 
the purpose of enlarging the boundary of another. How- 
ever meritorious the object to be attained, it was not within 
the contemplation of the statute. 

It follows that the order of the County Commissioners 
was unauthorized and void. 

It was claimed on the part of the respondent that the 
act in question was unconstitutional because it attempted 
to confer judicial power upon the Commissioners, creating 
a court to “ hear, try and determine” matters by the exer- 
cise of judicial functions. However unnecessary it may be 
to determine this point, (as the decree of the Chancellor is 
sustained upon the ground already stated,) we think this 
position not tenable. The power of the County Commis- 
sioners as conferred by the act of 1877, Ch. 3025, was not 
strictly judicial within the prohibition of the Constitution. 

Like the power to hear and determine applications to 
lay out, open and discontinue roads, locate and build 
bridges, and similar powers and duties, they merely exer- 
cise such judgment and discretion, adopting such measures 
under the law as to them may seem conducive to the pub- 
lic convenience and public needs. Indeed, to deny the power 
of the Legislature to confer such duties upon ministerial! 
officers, in the performance of which duties they merely ex- 
ercise a discreet judgment with reference to the convenience 
and interests of the public, would have the effect to abro- 
gate nearly if not quite all the powers and duties usually 
exercised by County Commissioners in conducting the or- 
dinary business of the county. 

The decree is affirmed with costs against appellants. 
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Tue City oF JACKSONVILLE AND Roy P. Moopy, Tax Cot- 
LECTOR, APPELLANTS, vs. PorcHer P. L’EN@LE, APPELLEE. 


Appeal from the Cireuit Court for Duval county. 
Owen J. H. Summers for Appellants. 

John T. §& George U. Walker tor Appellees. 

Tue Cuier-JusticE delivered the opinion of the court. 


This case is identical with that of these appellants against 
Edward M. L’Engle, just decided. 

For the reasons stated in that case the decree of the Cir- 
cuit Court enjoining the collection of taxes by the appel- 
lants upon property in LaVilla, is affirmed with costs 
against appellants. 





James Howe, (For Use or Catvin B. DrpBLe) APPELLANT, 
vs. Catvin L. Roprnson ET UX., APPELLEES. 


1. The creditors of a dissolved insolvent corporation may seek a court 
of equity to subject its real property and effects to sale to satisfy 
its debts without proceeding at law to judgment, execution and re- 
turn of aulla bona. In this case the time in which, by the stat- 
ute, the existence of the corporation for the purpose of being 
sued was continued had expired. 

2. The dissolution of a corporation does not extinguish its debts. The 
debts survive, and its creditors may enforce their claims against 
any property belonging to the corporation which has not passed 
into the hands of a bena fide purchaser. Such property is affected 
with a trust primarily for the benefit of creditors. 


3. The expiration of the time during which an execution may be issued 





ESET eb 




















JUNE TERM, 1883. 853 








Howe v. Robinson et ux.—Opinion of Court, 








upon a judgment under the statute without proceeding by scire 
facias quare executionem non does not destroy the binding efficacy 
of the judgment upon the land of the debtor, and the judgment 
creditor can resort to proceedings other than that of scire fucias . 
when he can make them available to collect his debt, 

t 4, Scire facias quare executionem non does not lie upon a judgment 
against a dissolved corporation after the expiration of the time 
in which its existence is continued for the purpose of being sued, 

5. Real property levied on under a junior judgment and sold, is still 
subject to the lien of an older judzsment, and the circumstance of 
not proceeding upon the older judgment until a subsequent lien 
has been obtained and carried into execution will not displace the 
prior lien. The case of Moseley vs. Edwards, 2 Fla., 429, cited 
and followed. 

6. The statutory limitation to an action upon a judgment in this State 
is twenty years. Where the judgment is against a dissolved cor- 
poration, the time which has expired is fifteen years, and during 
the yreater part of this time there was no corporation in exist- 
ence from which payment of interest or principal of the judg- 
ment debt could have been demanded, or against which proceed- 
ings to revive the judyment for the purpose of obtaining an exe- 
cution thereon could be had, and there is no circumstance from 
which payment could be inferred, a court of equity will not re- 
fuse to enforce the judgment on the ground of laches or pre- 
sumed payment of the debt. Buckmaster vs, Kelley, 15 Fla., 

°195, cited and followed. 


Appeal from the Cireuit Court for Duval county. 
This case was tried betore Mr. J. W. Archibald as Ref- 


eree. The facts are stated in the opinion. 
H. J. Baker tor Appellant. 
H. A. Pattison and C. Q. Robinson for Appellees. 


Mr. Justice Westcott delivered the opinion of the 
court. 


This appeal from Duval county, Fourth Circuit, is from 
the judgment 0! a reteree snstaining respondent’s demurrer 
to appeilant’s amended bill and dismissing the bill. 

23 
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The bill alleges substantially : 

That James Howe on the 12th of October, A. D. 1867, 
obtained a judgment against the Florida, Atlantic and 
Gulf Central Railroad Company in the sum of $3,456.60; 
that in the year 1868 the road and rolling stock of this 
company was seized and sold by the Trustees of the Inter- 
nal Improvement Fund of the State of Florida under mort- 
gage bonds which constituted a first lien upon the road, 
rolling stock and franchises of the company to William E. 
Jackson and his associates; that the Trustees executed a 
deed to them covering the road, its equipments and fran- 
chises of the company ; that the purchase money paid was 
about sufficient to pay twenty cents on the mortgage debt, 
leaving nothing to pay plaintifi’s judgment and other credit- 
ors; that said company was, at the time plaintiff obtained 
his judgment, seised and possessed in its own right of lot 6, 
block 53, in the City of Jacksonville; that this lot was not 
embraced in the mortgage lien under which the Trustee 
sale was had, and that it is still subject to the lien of plain- 


tiffs judgment of October 12th, 1867; that on the 12th of 


October, 1858, Jacob Edrihi obtained a judgment against 
said company ; that in the year 1877 defendants, Calvin L. 
Robinson and Elizabeth Robinson, his wife, procured the 
levy of an execution, Which was issued on the judgmeut 
of the 12th of October, 186%, in the year 1869, upon the 
said lot 6, block 53; that said levy was made “* for the pur- 
pose, as is pretended, of perfecting au unlaw!al and illegal 
claim previously set up by the deleadant, Elizabeth Rob- 


inson,” and procured the advertisement of said land, and 
on the sale of said lot by the sheriff it was bid in by the 
said (. L. Robinson tor his said wife; that the lot is stil] 
subject to said lien; that before any execution was issued 
upon plaintiff’s judgment the Florida, Atlantic and Gulf 
Central Railroad Company was destroyed by the sale and 
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transfer 0! its property and franchises as aforesaid and had 
no longer any legal existence. 
Plaintit? prays: That the sale under the junior Kdrihi 


judgment be set aside; that the deed made thereunder may 


be cancelled and set aside and that the lot may be sold and 
the proceeds of the sale be applied to his judgment of the 
12th of October, 1867. 

The grounds of appeal set up here are, first, error in sus- 
taining the demurrer, and second, error in taking the ex- 
ceptions to the answer as abandoned. The last ground of 
appeal has been abandoned here, both parties confining 
themselves in argument to the questions arising upon the 
demurrer, and to that subject we confine ourselves in the 
consideration of the case. 

The first position assumed in support of this demurrer, 
and upon which, apparently, respondents rely with great 
contidence, is that the property of the defendant in judg- 
ment, Which is in the possession of the respondents, here, 
cannot be subjected to the claim of the plaintiff as he has 
not issued an execution upon his judgment, in other words, 
that equity will not take cognizance of the claim until exe- 
cution issued, and return of ila bona thereon, 

We do not propose to discuss this question turther than 
it is invoived in this case. The plaintiff seeks here to sub- 


ject property of a dissolved corporation to his judgment 


debt, and in such case as against the corporation it is no! 
necessary that he should have even a judgment to entitle 


him and other creditors to a standing in a court of equity. 
The common law doctrine that a dissolution of a corpora- 
tion extinguishes its debts does not prevail in this country. 
These “debts survive the dissolution of the corporation and 
creditors may entorce their claims against any property be- 
longing to the corporation which has not passed into the 
hands of a hona fide purchaser ; for such property will be 
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held affected with a trust primarily tor the creditors of the 
company.” Wood et al. vs. Dunmar et a/., 3 Mason, 312; 
Curran vs. The State of Arkansas, 15 How., (U. 58.) 304; 
Nevett vs. Bank of Port Gibson, 6 S. & M., 513; High- 
tower vs. Thornton, 8 Ga., 486 ; Shields vs. Ohio, 95 U.8., 
324. 

Says Chancellor Kent, the property and debts belonging 
to the corporation remain a trust fund subject to the cogni- 


zance and control of a court of equity for the benefit of 


creditors. This being so, then as a matter of course there 
is no necessity for any proceedings at law, no requirement 
that the creditors shall exhaust any remedy at law before 
proceeding in equity, for “* whenever a creditor has a trust 
in his favor, or a lien upon property for the debt due him, 
he may go into equity without exhausting his remedy at 
law.” Case vs. Beauregard, 101 U.3.,690. A comparison 
of this ease with the case of Jones vs. Green et a/., 1 Wall., 
330, seems to me to disclose marked inconsistency between 
the two when the subject of the rights of creditors in 
equity other than those assailing a trust fund for their ben- 
efit, is considered. This, however, does not affect the pres- 
ent case, as the plaintiif here has clearly a right to seek the 
forum of a court of equity. When this suit in equity was 
instituted more than three years had expired from the date 
of the judgment and trom the date of the sale of the road 
and the transfer of its rights and franchises to its purchas- 
ers. The plaintiff could not have had an execution issued 
without a proceeding by seire facias quare executionem non, 


and such a proceeding could not have been had under the 
statute, (Chap. 1639, Sec. 35,) unless it was instituted with- 
in * three years atter the time of the dissolutien of the cor- 
poration.” After that time the law controlling the subject 
was the law applicable tova dissolved corporation independ- 
ent of the statute, which is that a scire fucias quare executionem 
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non does not lie against it. In the case of Mumma vs. The 
Potomac Company, 8 Pet., 281, this question was involved. 
Mr. Justice Story, speaking for the court, very summarily 
disposed of it in the following words: ‘“ There is no pre- 
tence to say that a scire facias can be maintained and a 
judgment had thereon against a dead corporation any more 
than against a dead man.” At the same time the lien of 
plaintift’s judgment was not lost because an execution could 
not issue thereon without a scire facias. The lien of a 
judgment in this State is regulated by statute. That stat- 
ute was construed and its effect determined in the case of 
Moseley vs. Edwards, 2 Fla., 429. In that case the time 
for issuing execution had expired, but an execution had 
been irregularly issued and a sale had thereunder. The 
court held that the lien of the judgment was not lost by the 
delay to issue the execution and gave effect to the sale, 
holding also that an execution so issued “ was not void, but 
voidable only, and that the right of the plaintiff to sue out 
execution after such time can be questioned only by the de- 
feulant and not collaterally.” 

The cases of Ridge vs. Prather, 1 Blackf., 403, and Lore 
vs. Harper, 4 Hump., 116, in which it was held that the 
binding efticacy of a judgment continues upon land, al- 
though the power of taking out execution on it without a 
scire facias is suspended, are referred to approvingly in 
Moseley vs. Edwards. See also Muir vs. Leitch, 7 Barb., 
341. 

[In the case in 2 Florida, asin this, the property had been 
sold under a junior judgment. The court held that “ real 
property levied on under a junior judgment and sold is still 
subject to the lien of an older judgment and the circum- 


stance ot not proceeding upon the older until a sub- 
sequent lien has been obtained and cearried into 
execution will not displace the prior lien.” This 
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disposes of all the questions which have been sug- 
gested in connection with this case unless it be that of 
laches in the plaintiff in not instituting an action upon his 
judgment at an earlier date. The judgment bears date 
October 12th, 1867. The corporation was dissolved in 
1868. This suit was instituted May 4, 1882, and the sale 
under the Edrihi judgment was had in the year 1877. The 
statutory limitation to an action upon a judgment in this 
State is twenty years. The time which expired trom the 
rendition of the jadgment to the institution of this action 
is tifteen years, and beyond the expiration of the time there 
appears on the face of the bill no circumstance trom which 
payment conld be inferred. On the contrary, during the 
greater part of this time there was in being no one trom 
whom the payment of interest or principal of the dely 
could have been demanded or against whom proceedings 
to even revive the judgment tor the purpose of having ex- 
ecution, could have been instituted. The rule in equity as 
to presumption of payment, where the period of twenty 
years has not elapsed, is that “some other circumstance 
must appear tending to the conelusion or raising the pre- 


sumption that it has been paid,” in addition to the lapse ot 
time. Buckmaster vs. Kelly ef a/., 15 Fla., 195. 

The deeree sustaining the demurrer is reversed and the 
ease will be remanded with instructions to enter decree 
overruling the demurrer, and for further proceedings sot 
inconsistent with this opinion, and contormable to the rules 
of equity applicable thereto. 
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Puese FRIDENBURG, APPELLANT, vs. Emity R. WILson, 
EXECUTRIX, ET ALS., APPELLEES. 


1. Where a plaintiff seeks to be subrogated to satistied judgment liens 
on the ground that moneys loaned by him to the defendant in 
execution were so loaned for the purpose of paying such judg- 
ments, and were so applied, the judgment creditor is not a neces- 
sary party in a case where no decree is prayed against him. 

2. The estate of a deceased testator is primarily liable to his debts. 
As to debts incurred by his executrix and executor subsequent 
to his death the estate is not liable unless the executrix and ex- 
ecutor have power given them to create such charges upon the 
trust fund enforceable at the suit of the creditor, and such cred- 
itor dealing with the executrix and executor is held to notice of 
the trust and its nature. 

3. When a testator directs his business to be carried on after his death, 
prima facie the only fund liable to subsequent creditors of his 
executors carrying on the business is that which was employed 
in the business by the testator. To authorize such creditors to 

° resort to any other fund for payment the testator, by his will, 
vive the power in clear and unambiguous language. Where, 
in the will, there is a simple direction by the testator to his execu- 
tor to carry on his business as he conducted it, so long as in his 


must 


judgment it should be deemed best for his estate, to be closed 
and settled by his executor whenever he thought best to do so, 
and such will gives a power of sale of his real estate, no other 
portion of his estate is subject to debts incurred in the business 
by the executor except that which was employed in the business 
by the testator. 

4, A party loaning money to such executor to satisfy judgments ob- 
tained by a creditor against such executor for debts ineurred 
in the business of the testator so continued after his death ac- 
quires no right against any of the estate not connected with the 
business at the death of.the testator. Such portion of the estate 
as was not thus employed cannot be charged by a creditor. It 
is assets held by the executor in trust to pay the debts of the testa- 
tor, and then to discharge legacies. To any proceeding seeking 
to charge such property for such debt the legatees and devisees 
having an interest under the will are necessary parties, and a 
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judgment at law against the executor alone is not binding upon 


them. 
5. A power under a will to sell real estate, the subject of named trusts 
does not give authority to borrow money from third persons 
b=] . . I , 
and to thereby involve the whole of the trust property. 


Appeal from the Circuit Court for Madison county to 
which this case was transferred from Duval county. 


The provisions of the will of Converse Parkhurst are as 


follows : 

First. I give, devise and bequeath all my property, both 
real and personal of every name and kind, and wheresoever 
situated, unto my executrix and executor hereinafter named, 
upon the following terms: First, I direct my executrix and 
executor first to pay all my just debts. 

Second. [ direct, and it is my will, that my business at 
Jacksonville and Palatka, Florida, be carried on by my 
executrix and executor in the same manner as [ have con- 
ducted it, so long as in their judgment it shall be deemed 
best for my estate, to be closed and settled by them when- 
ever they think best to do so. 

Third. I give and bequeath unto my sister Rhoda 
Devereaux, of St. Albans, Maine, the sum of one thousand 
dollars. 

Fourth. I give and bequeath unto my sister, Nancy 
Parkhurst, the sum of one thousand dollars. 

Fifth. T give and bequeath unto my sister, Mrs. Lucy 
P. Hussey, of Pottsville, Penn., the sum of one thousand 


- dollars. 
Sixth. To the three daughters, of my deceased brother 


Daniel, I give the sum of one thousand dollars, to he di- 
vided between them, share and share alike. 

Seventh. To my niece, Mrs. Wildott Smith, I give the 
sum of five hundred dollars. 
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Eighth. [ direct the foregoing legacies to be paid: as 
soon as conveniently may be atter my decease. 

Ninth. It is my will, and I direct that my children shall 
be supported and liberally educated, and the expenses paid 
out of my estate by my executrix and executor hereinafter 
named. My children to be supported by the estate until 
they respectively reach the age of twenty-one years, and 
after my son reaches the age of twenty-one, and until my 
daughter reaches the age of twenty-one, unless she shall die 
before my son, he shall be paid annually such sum as is con- 
sidered proper for the support of my daughter until she 
reaches the age of twenty-one years. 

Tenth. I will and direct that my beloved wife, Emily R., 
shall be paid quarterly until my youngest child becomes 
twenty-one years of age, such a sum as shall be necessary 
to support her in the style in which we have lived for the 
five vears next previous to my death. 

Eleventh. [ will and direct that when my youngest child 
attains the age of twenty-one years, my estate, both real 
and personal, shall be divided equally between my wife 
and living child or children, share and share alike. 

Twelfth. [ hereby authorize and empower my executrix 
and executor to sell and convey the whole or any portion 
of my real estate, at any time or times they think best to 
do so. 

Thirteenth. [ hereby nominate and appoint my wife, 
Emily R. Parkhurst, and my nephew, Converse P. Dever- 
eaux, executrix and executor and trustees of this my will. 


The other facts are sufficiently stated in the opinion. 


John Earl Hartridge and M. C. Jordan for Appellant. 


A. W. Cockrell tor Appellees. 
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Mr. Justice Westcott delivered the opinion of the 
eourt. 


The case is as totlows: 

This is an appeal from a decree sustaining defendants’ de- 
murrer to plaintiffs bill, and dismissing the bill by the 
Judge of the Third Circuit, Madison county. The facts 
set up in the bill are as follows: Converse Parkhurst died 
testate in 1872. His will is an exhibit to the bill. Under 
it all of the property of testator was conveyed to the ex- 
ecutrix and executor, Emily R., his wife, and Converse P. 
Devereaux, ‘“ upon the terms” therein stated. [Le directed 
that his business at Jacksonville and Patlatka, Florida, 
should be carried on by his executrix and executor in the 
same manner as he had conducted it, so long as in their 
judgment it should be deemed best for his estate, to be 
closed and settled by them whenever they thought best to 
do so. After some special legacies to his relatives he di- 
rected the support and education of his children, and the 
support of his wife until his youngest child should become, 
twenty-one years of age. He then directed that his prop- 
erty be divided between his wite and children living, 
equally. Under the will he gave the executrix and exeecn- 
tor full power to sell and convey all or any portion of his 
real estate at any time they thought best to do so. The ex- 
ecutrix and exeeutor qualitied and received letters. Emily 
R. married James Y. Wilson. On the 19th of June, 1878, 
Devereaux was enjoined from further exercising the powers 
of executor. Since the death of the testator a large number 
of persons recovered judgments against the said Devereaux, 
executor, and Wilson, executrix, for goods and merchandise 
sold and delivered to them in such official capacity while 
engaged in and carrying on the business left by said Con- 
verse Parkhurst at his death, which business they were an- 
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thorized by the will to carry on. Previous to and on the 
9th day of November, A. D. 1878, the estate being hope- 
lessly insolvent, certain of said judgment creditors having 
sued out executions were taking proceedings to sell por- 
tions of the real property of the estate, and on that day, in 
order to pay off or partially satisfy said judgments, Emily 
R. Wilson, executrix, and her husband obtained a decree of 
the court of chancery empowering them to borrow trom 
plaintiff, Phoebe Fridenberg, the sum of six thousand dol- 
lars for two years, with interest at twelve per cent. per an- 
num, and to secure the same by a mortgage on certain real 
property, which mortgage was duly executed and delivered 
by the executrix and her husband to plaintiff November 
18, 1878, and plaintiff paid over the sum of six thousand 
dollars to said executrix and her husband. On the same 
day and out of said money they paid to the judgment cred- 
itors aforesaid, having liens upon said real property, the 
sum of 31,759.62. The bill gives the names of the amounts 
paid to the judgment creditors, and the receipts of such 
creditors are exhibits to the bill. These receipts recite 
that the executrix and her husband desire to negotiate a 
loan from plaintiff and to secure it by a mortgage, and that 
the judgment creditors waive any lien they may have in 
favor of plaintiff upon the land proposed to be mortgaged 
in consideration of the sums paid them. The amounts thus 
paid were not sufficient to satisfy the judgments, and seve- 
ral months thereafter certain of said judgment creditors 
(the bill gives their names) directed the sheriff of Duval 
county to levy upon and sell to satisfy the balance of their 


judgments certain “real property of said estate.” The 


land is described at length in the bill. Certain parts of the 
estate mentioned were sold by the sheriff to defendant, 
Thomas M. Wilson, under the executions. The bill de- 
scribes the property sold, gives the dates of sale and prices 
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paid. Deeds for the land thus sold were executed and de- 
livered by the sheriff to said Thomas M. Wilson. Certi- 
fied copies of the deeds are exhibits to the bill. After the 
execution and delivery of said deeds to Thomas M. Wilson 
he conveyed to “ innocent purchasers ” certain portions of 
the land. The bill gives a description of such as was thus 
sold, and plaintiff makes no claim against them. 

Plaintiff alleges that she is informed and believes that 
the proceeds of the said sales by Thomas M. Wilson were 
applied to the use and benefit of the said estate, an@ that 
certain property, (mentioning it) which the bill describes as 
having belonged to the estate and as purchased by Thomas 
M. Wilson, now stands upon the records of the deeds of said 
county in the name of Thomas M. Wilson. As to this prop- 
erty plaintiff, upon information and belief, alleges that it 
is actually in the possesssion of the executrix and her hus- 
ban]; that Thomas M. Wilson “ is not and was not a bond 
Jide purchaser ot said property” at said sales; that he did 
not pay the amount bid on the said piece of property at said 
sales, and that said amounts or sums of money were paid 
by said James Y. Wilson out of funds then in his hands be- 
longing to the estate of C. Parkhurst, deceased; that James 
Y. Wilson was a defendant in all said judgments and was 
the person who bid at the sale of lot 4 in block 10, and that 
the bid for said lot was knocked off to said Thomas M. Wil- 
son, at the request of said James Y., the said Thomas M. 
not being present at the sale, and that all the acts per- 
formed by the said James Y. Wilson in and about said sale 
were done and performed to defeat the liens of the other of 
said judgment creditors mentioned and to delay, hinder arid 
prevent them from subjecting said property to the payment 
of their judgments ; that said lot one (1) in block one hun- 
dred and thirty-three (133),and also another piece or parcel 
of land embraced in the sheriff’s deed, (plaintiff describes 
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it in the bill) was bid off, as your orator is informe1 and 
believes, by Geo. 8S. Wilson, the brother of said James Y.., 
in the name of Thomas M. Wilson, their nephew, but for 
the benefit of the estate of C. Parkhurst, and was paid for 
out of funds of the said estate or of said James Y. Wilson, 
who was a defendant to said judgments rendered; that 
Thomas M. Wilson was not present at said sale; that all 
the acts done and performed in and about said sale were in 
the interest of said James Y. Wilson to defeat the liens of 
other of said judgment creditors, and to delay, hinder and 
prevent them trom subjecting said property to the payment 
of said judgments. The detendanss having failed to pay 
the mortgage® debt of $6,000, plaintiff filed a bill of com- 
plaint to subject said mortgaged property to sale. Defend- 
ants, Emily R. and James Y. Wilson, demurred to said 
bill; that the demurrer was overruled. A plea setting up 
that the children of said Converse Parkhurst were not: par- 
ties, and that at and before the death of said Converse Park- 
hurst a part of said property, naming it, had been used as 
a homestead and hed been so used by his wife and children 
since his death, and upon appeal to the Supreme Court said 
court adjudged that .he order authorizing the executrix to 
borrow the money was void against said children and said 
property (see Wilson vs. Fridenburg, 19 Fla., 461); that 
said, homestead property constituted and composed the 
principal security upon which said loan was made, and that 
the remaining property mortgaged is utterly inadequate to 
satis'y the sum now due on-said mortgage, said sum being» 
aboat 810,000 ; that said estate is “ utterly insolvent and has 


no other property except a lot of land of the value of about 
$400, which is about to be soid under other judgments and 
executions against said estate.” Plaintiff then alleges that 
the balanee due upon the executions and judgments men- 
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tioned was paid by sales of certain property in Palatka, 
Putnam county, Florida. 

Plaintiff prays: That an account may be taken of the 
amounts of money paid on said judgments by defendants 
out of the money paid them by plaintiff for such purpose, 
and interest thereon; that the said deeds from the sheriff 
to said Thomas M. Wilson, except in cases where the said 
Thomas M. has conveyed the land to innocent purchasers, 
be decreed to be void; that so much of said judgments as 
were paid by said Emily R., executrix, and James Y., her 
husband, out of the moneys loaned them by plaintiff, may 
be decreed to be “ unsetéled and paid,” so far as plaintift’s 
rights are concerned ; that the property rea@orded in the 
name of Thomas M. Wilson (describing it) may be decreed 
to be subject to the lien ot said judgments so tar as the same 
were paid out of the moneys loaned to said Enrily R., exec- 
utrix, and her husband; that plaintiff may be decreed to 
be subrogated to the lien of said judgments and to stand in 
the place and stead ot said judgment creditors, and that 
there may be a sale of said property, or so much thereof as 
will satisty and indemnify her tor the money paid on the 
said judgments out of the funds loaned by her as aloresaid 
and as may appear by the accounting prayed for. Plaintift 
concludes her bill with the prayer for other and further 
reliel, &e. 

A demurrer to this bill was sustained. The first ground 
of the demurrer is want of equity in the bill. The consid- 
‘eration of this ground is involved, to a great extent, in the 
consideration of the other special grounds assigned and will 
be discussed in connection with thein. The next is want 
of necessary parties, it being insisted that the judgment 
creditors are necessary parties if a case of subrogation to 
their liens is made by the bill. Plaintiff alleges first that 
a part of the funds which she loaned under the order of the 
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court went to satisfy a part of the judgments against the 
executrix and executor of the will. She, then, in the last 
elause o! the bill, alleges that the balances due upon these 
executions and judgments were paid by sales of certain 
property in Palatka, Putnam county, Florida, Their judg- 
ments are, therefore, satisfied. No decree here is prayed 
against them. They have no interest and are not necessary 
parties. Whether the land here assailed is sold or not is 
immaterial to them and the decree in neither event would 
affect them. | . 

The next ground of demurrer is that “ said bill shows 
that a loan was made by complainant to certain of these 
defendants of the moneys herein sought to be recovered and 
the tact of such loan rebuts, repels and contradicts the im- 
plication of the trust sought to be asserted by said bill.” 

I do not understand that it is contended by the plaintift 
that she is a cestui que trustas to this land. Certainly 
the facts set up in the bill disclose no such relation. What 
she claims is an equity independent of any relation of trus- 
tee and cestui que trust. It is to be subrogated to a lien 
upon property of the estate, which lien has been relieved 
by money borrowed from her by the executrix under a de- 
cree of the Chancellor and payment of other sums from the 
property of the estate as against which she claims an 
equity exists by virtue of the fact that she has loaned money 
to the executrix and the property thus sought to be sub- 
jected is the property of the estate although the title is in 
a third person, the purchase money, if any was paid for it, 
being, as she alleges, money ot the estate, and the pur- 
chase being in fact by the representatives of the trust un- 
der the will. In other words, it was still in equity to be 
treated as the property ot the estate subject to her claim 
for moneys loaned to the executrix under the order of 
eourt. Neither of the relations claimed to exist constitute 
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a trust. She claims reimbursement from the trust property 
on the ground that she is ex e@quo et bono entitled to it ac- 
cording to the principles of equity controlling the subject. 
Scott vs. Dunn, 1 Dev. & Bat. Eq., 425; see cases cited 
in 30 Amer. Dec., 177. 

The other grounds of demurrer are “that said bill shows 
that said judgment created had no lien whatever on the 
lands or personal property of the estate,” and that “the 
causes of action as shown by said bill upon which said 
judgments were recovered was not the covenant or obliga- 
tion of said Converse Parkhurst.” What we say in refer- 
ence to the case generally, and independent of special ref- 
erence to these particular grounds, will embrace them. 

This case concerns and arises out of express trusts under 
a will. The claim here made is subordinate to the trust as 
it results {rom relations existing between the executrix and 
the plaintit? subsequent to the death of the testator, aud 
not by virtue of any relation of the plaintiff herself to the 
testator. The will provides first for the payment of the 
debts of the testator. To these the estate was first lia- 
ble independent 0! a testamentary direction. As to subse- 
quent sums of money borrowed by the executrix, the es- 
tate is not liable unless the executrix has the power to cre- 
ate such a charge on the trust fund enforceable at the suit 
ot the creditor. 

The exhibits to the bill in this case disclose that the 
property sought to be subjected to the alleged equity of 
the plaintiff was property acquired by the testator and the 
allegations of the bill show that the judgments obtained 


against the executrix and executor, to the lien of which 
plainti!? seeks to be subrogated, were for goods and mer- 
chandise sold and delivered to them in earrying on the 
mercantile business of the testator as authorized by the 
will. By the rendition of sach judgments it is not alleged 
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that the court of law judicially determined that these par- 
ticular pieces of property were subject to them. Indeed, 
for the purpose of disposing of this demurrer, we must 
treat these judgments as being judgments to be satistied de 
bonis propriis, as that was the only judgment that could 
have been rendered at law, and the plaintiff does not allegé 
that they were judgments in terms to be satisfied de bonis 
testatoris. Unquestionably the executors, as a generd&l rule, 
are personally liable. Laible vs. Ferry, 32 N.J., Eq., 795, 


and cases cited; Ex-parte Garland, 10 Ves., 120. Here 


there is nothing liable in equity to the claims of these pos- 
thumous creditors, under the terms of this will, except the 
fund employed in business at the time of the death of the 
testator, and to any proceeding in equity which constitutes 
an assault of this character upon the trust property, the 
legatee and devisees are necessary parties as they have an 
interest. It is trom this fund that the legacies are to be 
realized. In the language of the Supreme Court ot the 
United States, Smith vs. Ayer, 101, U.S., 320, “ such as- 
sets are held by the executor in trust to pay the debts of the 
testator and then to discharge legacies.” 

Where a testator directs his business to be carried on 


.after his death, prima facie the only fund liable to subse- 


quent creditors of his executors carrying on the business is 
that employed in the business by the testator. To author- 
ize such creditors to resort in equity to any other fund or 
property for payment, the will by clear and unambiguous 
language must authorize it. The bill in no manner con- 
nects this fund with the business. In this will there is the 
simple direction to carry on the business as he had done. 
This is not sufficient to charge general assets not connected 
with the business. Laible vs. Ferry, 32 N. J. Eq., 791; 
Smith vs. Ayer, 101 U.8., 3830; Burwell vs. Mandeville, 2 


How. U. 8., 560. 
24 
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For what these executors did in good faith in obedience 
to their trust they are entitled in equity to be indemnified 
out of the property lawfully embarked in the business and 
from this title to indemnity springs an equitable right of 
the creditors, very like a lien, to resort to the same tund for 
payment when their remedy against the executors is una- 
vailing. Hx-parte Garland, 10 Ves., 110; MeNeil vs. Ac- 
ton, 2 Eq. R., 21; 2 Perry on Trusts, $810. There is no 
allegation in the bill that this land had any connection with 
the business of the testator in Jacksonville or Palatka.- 
For that reason it is clear that there is no claim, much less 
a lien, of the judgment creditor, or right of indemnity of 
the executor, (1 Perry on Trusts, $154,) to which plaintiff 
can be subrogated as against the cesfuis que trust or legatees 
under the will. So far as the eftect of the mortgage here 
is concerned, see Wilson vs. Fridenberg, 19 Fla., 461. 

The only other equity which the plaintiff can claim 
against the land, the paper title to which is in Thomas M. 
Wilson, but which land he alleges, was paid for by the 
moneys of the estate, must exist by virtue of the loan 
made to the executrix, if it exists at all. 

Plaintiff does not allege any appropriation of this money 
loaned, other than the $1700 or $1800 applied to the judg- 
ments against the executors on account of the trade specula- 
tions. We have seen that there is no equity against the assets 
arising out of this appropriation to the trade judgments 
except as to the property employed in the trade. Is there 
any equity arising out of a simpie loan to the executrix, no 
appropriation to any of the purposes of the trust being 
shown? The power here is to sell any portion of the estate 
at any time or times the executrix and executor think best. 
There is no general power to borrow money or contract 
debts. A power in an executor to sell real property, the 
subject of named trusts, does not give authority to borrow 
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money ad libitum trom third persons, and to involve the 
whole of the trust property, whether the loan has been ap- 
plied to the purposes of the trust or not. Where the money 
borrowed is applied to the purposes of the trust a different 
question arises. Here there is no such allegation. We do 
not mean to say that where a power of sale is exercised 
and there is no collusive purpose that the purchaser is held 
to see to the application of the proceeds. 

While we are limiting genera] expressions, we also wish 
to say that we express no opinion as to whether the general 
power to sell here includes the power to mortgage, or 
whether any ot the estate of the wife is subject to the 
claim here. We simply state the general rule as to the lia- 
bility of executors, and rights of those dealing with them, 
without reference to any questions arising from the fact of 
the coverture of the executrix or any other fact which, if 
it exists, might or might not constitute an exception to the 
general rule. 

As to parties, we will again say that the legatees and de- 
visees are necessary parties to any bill which seeks to sub- 
ject any of the property not embraced in, or which has re- 
sulted trom the trade. While at law, the trustee is the 
representative of the estate and will, yet in equity the cestui 
que trust is considered the absolute owner to the extent of 
his interest. 1 Perry on Trusts, §328. 

The decree is affirmed, but it is done without prejudice 
to any claim which plaintiff may have against defendants 
personally. 
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1. A suit in equity by one or more members of an unincorporated asso- 
ciation for the purpose of mutual fire insurance, seeking the ap- 
pointment of a receiver of the property of the association and 
the continuance of its business by him, should be brought 
against the other members of the association and not against its 
executive officers alone. 

2. Where the claim is for damages resulting from false and fraudulent 
representations made by the defendants to the plaintiffs, the 
remedy, if the plaintiffs have a case, is at law not in equity. 


Appeal trom the Circuit Court for Volusia county, to 
which the case was transferred from Alachua county. 


William M. Knox, of Alachua county, Florida, and 
Herbert Wagner and John Van Collins, partners as Wag- 
ner & Collins, of Crockett, Texas, file the bill in this case 
against Lucien Montgomery, David A. Miller, George W. 


- Means and Calvin W. Keep. 


Plaintiffs allege that defendants since the 4th of May, 
1881, have represented that they were the officers of a cor- 
poration called the Florida Mutual Fire Association, “ in- 
corporated under the laws of Florida with privileges per- 
petual,” and that said Montgomery was the President, Cal- 
vin W. Keep the Vice-President, George W. Means the 
Treasurer, and David A. Miller the Secretary of said incor- 
porated association ; that they represented that said associ- 
ation was a reciprocal, benevolent institution; organized for 
the mutual protection of the property of its members from 
loss by fire; that by reason of such representations and of 
the turther representation that if plaintiffs would become 
members of said association that certificates of member- 
ship would be issued to them granting protection against 
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loss by fire upon such terms and conditions as were specified 
in the by-laws of the association, and that upon such loss 
by fire being sustained by a member of said association 
that an assessment would be made upon all the members 
tor the purpose of paying such loss; that plaintiff, Wm. 
M. Knox, relying upon such representation, became a mem- 
ber of the association on the 7th of August, 1882; that 
four certificates of membership were issued to him, and 
that he has complied with all the requirements of defend- 
ants as stated in said certificates in the payment of semi- 
annual dues and assessments, and that these certificates, 
four in number, each insure a stock of merchandise for 
$1,250, aggregating $5,000. 

Plaintiffs allege further that a like certificate of member- 
ship was issued to Herbert Wagner and John Van Collins, 
as Wagner & Collins, by which they were insured in the 
sum of $2,000 “on their stock of general merchandise,” 
and that they had complied with all the requirements and 
paid all assessments and dues as stated in said certificates. 

Plaintiffs charged that the property thus insured had 
been lost by fire since they became members of the associa- 
tion, and that such loss was without any fault, misconduct 
or negligence upon the part of insured, and within the 
terms of the certificates. 

Plaintifts allege that relying upon said certificates of 
membership they expected said sums to be paid or such 
amount as could be realized by assessment, but that they 
have paid plaintift, Knox, only the sum of fifty dollars, 
and have failed to pay Wagner & Collins, and have failed 
and refused to make any assessment. 

Plaintiffs allege that large sums of money are being col- 
lected by the defendants from the members of the so-called 
Florida Mutual Fire Insurance Association, and being by 
defendants illegally and fraudulently applied to their indi- 
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vidual purposes ; that Keep, Means and Miller, three of the 
defendants are insolvent; that defendant, Montgomery, is 
worth a sufficient amount of property to reimburse them, 
but that they have reason to believe that said Montgomery 
is now seeking to dispose of his property, so as to protect 
himself from their just and equitable claims, and charge 
that without relief is immediately afforded them, “to await 
a determination of suit by the ordinary process of the law, 
that a judgment which they might attain would avail them 
nothing.” 

Plaintiffs pray that Montgomery be enjoined from selling 
or encambering his property, real and personal, and that it 
may be subjected to the payment of his debt; that a receiver 
be appointed to take charge of the money, books, papers 
and assets of the said so-called Florida Mutual Fire Insu- 
rance Association, and manage and control its business un- 
der the direction ot the court; that the defendants be or- 
dered to forthwith deliver up tosuch receiver all the money, 
assets, books and papers of the said so-called Association : 
that the defendants be enjoined from inter‘ering with the 
receiver; that a decree may be made tor plaintiffs against 
the defendants, Keep, Means and Miller, in the amount of 
plaintifis’ claims, and that the money and all other property 
of the said so-called Association be also applied as tar as 
necessary to the payment of their claims, and if the assets 
be not sufficient, or not so liable, then that the property 
held by said defendants or any one of them be subjected to 
the payment of said claim and for other and further relief. 

The Chancellor withuut notice appointed a receiver of 
the books and assets of the association with power to con- 
tinue its business until the further order of the court, re- 
quiring a bond in the sum of two thousand dollars, and di- 
rected that Montgomery, one of the defendants, should 
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show cause why an injunction should not be granted enjoin- 
ing him from selling any part of his property. 
From this decree this appeal is taken. 


Taylor & Sanchez tor Appellants. 
Ashby & Thrasher tor Appellees. 


The defendants having appealed from the decree of the 
Judge appointing receiver, without filing plea or answer, 
the allegations of the bill must be taken as true, and the 
only question for consideration is whether or not the bill 
presents such a state of tacts as justify the decree entered. 

If the so-called Association was rot an incorporated As- 
sociation then the parties representing themselves as the 
officers became personally liable to the complainants for 
any loss which they may have sustained by reason of the 
false representations made to them. 

An unincorporated company is a mere partnership, and 
each member is liable for the whole amount of the debts 
of the company in the same manner that each partner is 
responsible for the entire liability of the firm. Angell & 
Ames on Corp., sec. 581; English vs. Wall, 12 Rob. La., 
132 ; Gorman vs. Russell, 14 Cal., 531; Tappen vs. Baily, 
4 Met., 529; Taft vs. Ward, 106 Mass., 518; Taft vs. 
Ward, 111 ib., 522. 

This rule prevails whether the parties intended to bind 
themselves as partners or not. An application of the rule 
has occasionally become necessary against persons acting 
as a corporation when not authorised to do so, either be- 
cause they were not incorporated, or were acting beyond 
the State where the corporation could do business, or after 
its charter had expired or been forfited. Persons assum- 
ing to act for a non-existing corporation are’ personally re- 
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sponsible. Field on Corporations, sec. 178; Herod vs, 
Rodman, 16 Ind., 241. 

This rule is indispensable to avoil a complete failure of 
justice. The supposed corporators of stockholders having 
obtained the benefit of a contract when there is no corpor- 
ation to be bound it must follow either that they shall be 
held liable, or that the other contracting party have no 
remedy whatever. Those who act as directors, there being 
no corporation, are liable personally. Field on Corpora- 
tions, sec. 179 ; Williams vs. Bank of Michigan,7 Wend., 
542; Maulslay vs. De Blanc, 2 C. & P., 409 ; Hill vs. Beach, 
1 Beas., ch. 31. 

The fraudulent misrepresentations of the defendants, as 
charged in the bill, were of such character as to bring them 
within the definition of fraud according ‘o Pothier, who 
says “that the term fraud is applied to every artifice made 
use of by one person for the purpose of deceiving another.” 
1 Pothier on Oblg. by Evans, pt. 1, ch. 1, sec. 1. 

Fraud is defined to be any gunning, deception or artifice 
used to cireumvent, cheat or deceive another. 1 Story Eq. 
Ju., $186. Fraud indeed, in the sense of a court of equity, 
properly includes all acts, omissions and concealments 
which involve a breach of legal or equitable duty, trust or 
confidence justly reposed, and are injurious to another, or 
by which an undue and unconscientious advantage is taken 
of another. Ibid, sec. 187. ‘ Fraud * * being so vari- 
ous in its nature and extensive in its application to human 
concerns, it would be difficult to enumerate all the instan- 
ces in which Courts of Equity will grant relief under this 
head.’ Ibid, sec. 189. 

It may be laid down as a general rule, subject to a few 
exceptions, that courts of equity exercise a general juris- 
diction in cases of fraud, sometimes concurrent with and 
sometimes exclusive of other courts. With the exception 
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of wills, courts of equity may be said to possess general 
and perhapsa universal concurrent jurisdiction with courts 
of law in cases of fraud, cognizable in the latter, and ex- 
elusive jurisdiction in cases of fraud beyond the reach of 
courts of law. Ibid, sec. 184. 

The appellants complain that Wm. M. Knox and Wag- 
ner & Collins are improperly joined as co-complainants. 
Their demands arise out of the same state of facts, and we 
submit that in order to avoid a multiplicity of suits they 
were properly joined as complainants. The general doc- 
trine is that all persons materially interested in a suit in 
equity should be made parties, either as plaintiff or defend- 
ant, in order to prevent a multiplicity of suits, &. 4 
Cowen, 682; 1 Pet., 299; 13 Pet., 357; 24 Maine, 20; 7 
Conn., 342; 11 Conn., 112; 11 Gill. and J., 426; 1 Rand., ; 
451; 2 Blackf., 223. 

The appellants say that “the bill is wanting in equity be- 
cause it seeks in equity to attack and call in question the 
legal existence or non-existence of a corporation.” It will 
be found by examination of the bill of complaint that the 
so-called corporation is not made a party to the suit, its 
corporate existence is repudiated and the defendants in the 
courts below, by failing to file plea or answer, admitted 
that the so-called Florida Mutual Fire Insurance Associa- 
tion was not an incorporated company, that there existed 
only a partnership as charged in the bill. It surely will 
not be contended that if A, B & C conduct a business as a 
copartnership and assume a corporate name that a party 
seeking to enforce a demand against the copartners should 
first be required to proeeed by quo warranto to have the fact 
judicially determined as to whether there is or not a legal 
corporation when the fact is notorious that no such corpora- 
tion has ever been chartered or organized. 

Was the decree appealed from authorized by the law and 
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the tacts? L. Montgomery and his associates (the detend- 
ants in the court below and appellants in this court) are to 
be regarded as partners, and the assets of the so-called Flor- 
ida Mutual Fire Insurance Association as the assets of the 
partnership. From the allegations and charges :n the bill, 
and the schedule ot the property in the possession of and 
owned by the said Association, it will be observed that the 
partnership was insolvent; that only one of the partners 
(Montgomery) owned any property, and that he was dis- 
posing of it; that if the complainants succeeded in estab- 
lishing the liabilitiy of the defendants to them that their 
victory would be a fruitless one without the intervention of 
the court in appointing a receiver, &c.; that before judg- 
ment could be obtained by ordinary process of law that the 
property would be placed beyond reach of execution, there- 
fore to deprive the complainants of the reliet prayed tor 
would result in a denial of justice. If the complainants 
have a right as against the defendants they have a remedy, 
and only in a court of equity by appointment of receiver, 
&e., would their remedy be complete. See Cases of Levy 
vs. Ley, 6 Abb., (N. Y.) p. 89; 15 How. Pr., 395. 

In the case of Gregory vs. Gregory, 33 N. Y. Superior 
Ct., 1, it was held that insolvency weuldl warrant the ap- 
pointment of a receiver when it appeared that the plaintiif 
had a cause of action against the defendants, and that there 
was a probability of recovery, and that the benetit from such 
recovery would be either wholly lost or substantially im- 
paired by reason of said insolvency ii a receiver is not ap- 
pointed. As a general rule a receiver will be appointed in 
all cases where the interest of the parties seems to require 
it. Crane vs. MeCoy, 1 Bond, 422. 

The appointment of a receiver is a matter resting in the 
discretion of a court of equity. Frisbee & Johnson vs. Ti- 
manus, 12 Fla., 300; Railroad Company vs. Soutter, 2 
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Wall., 521; Crane vs. McCoy, 1 Bond, 422; Verplanck vs. 
Caines, 1 Johns, ch. 57; Lattimer vs. Lord, 4 E. D. Smith, 
183 ; Chicago, &., R. R. Co. vs. U. 8. Co., 57 Pa. St., 88; 
Johns vs. Johns, 23 Ga., 31; Johns vs. Dougherty, 10 


_Ga., 274 ; Bloodgood vs. Clark, 4 Paige, 574. 


It was not error to appoint a receiver upon ex parte ap- 
plication without notice. This court laid down the correct 
doctrine in the case of Swepson ef al. vs. Call and Baker, 13 
Fla., 327, in this language: “ The general rule is that an 
application for a writ of injunction, or for the appointment 
of a receiver, must be upon notice to the opposing parties ; 
yet if the act to be prohibited be such that’ delay will be 
productive of serious damage the writ will be granted or a 
receiver appointed ex parte. The emergency must be 


judged of by the Chancellor in the exercise of a discreet 
judgment. 


Justice Westcott, who delivered the opinion of the court 
in the case of West vs. Chasten, 12 Fla., 332, said: “As to 
the want of notice of application for an injunction, there 
ure many causes in which the giving of notice would de- 
stroy its effective power and efficiency, and it would be the 
means oiten of augmenting the very wrong which it is in- 
voked to prevent.” The same doctrine was held in the 
case of Williams vs. Jenkins, 11 Ga., 595. 

We submit that this case is one in which the giving of 
notice would have destroyed the effective power and effi- 
ciency of the remedy invoked, and would have been the 
means of augmenting the wrong complained of, and there- 
fore the receiver was properly appointed upon ex parte ap- 
plication. 


Mr. Justice Westcott delivered the opinion of the 
court. 


The principal ditticulty in this case is to ascertain its pre- 
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cise character as presented by the bill. The plaintiffs 
throughout their bill repudiate the idea that the Florida 
Mutual Fire Insurance Association is a corporation. They 
expressly and repeatedly aver that the defendants, Mont- 
gomery, Miller, Means and Keep and their agents in repre- 
senting that such a corporation existed made a false repre- 
sentation and deceived them to their damage. The case, 
therefore, must be treated as one in which no such corpo- 
rate existence is alleged or claimed. 

Again, if the Association named was not a corporation, 
if this is the result of the allegations of the bill, then as a 
simple company nothing more than the incidents of an or- 
dinary partnership would exist between these plaintiffs and - 
the defendants named. Of this partnership or company 
plaintiffs themselves would be members to the same extent 
that the defendants were and their rights and liabilities 
would be fixed by their contract. In this aspect of the 
case the demurrer would lie if for no other reason, because 
it is apparent upon the face of the bill and exhibits that 
only certain of the partners, clothed with particular pow- 
ers, are made parties. The general rule is that all the 
members of a partnérahip must be parties plaintiit or de- 


‘fendant. The plaintiffs here have not the power to sue 


this unincorporated association if it be such, by making 
only particular officers of the association parties. 

We think, however, that this must be treated as a suit 
by the plaintiffs against the defendants, Montgomery and 
others, for damage resulting from a false representation by 
them. If the facts existing or alleged here constitute any 
cause of action it is personal against these individuals and 
remedy is at-.law. As a matter of course we do not decide 
that they have any such cause of action. This is a ques- 
tion for the court of law to determine when the matter is 
brought before that tribunal for adjudication. We simply 
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say that whether they have any cause of action against 
these defendants for damages resulting from this alleged 
false representation or not it is in no event ground upon 
which a receiver should be appointed to take charge of the 
effects and continue the business of “ The Florida Mutual 
Fire Insurance Association” for any purpose in a suit in 
equity where nosuch corporation or the members of no such 
association are made parties. 

For the reasons given we are constrained to reverse the 
decree and to dismiss the bill without prejudice generally 
to such proceedings as the plaintiffs may see proper to in- 
stitute at law againet the named defendants, or in equity 
against such association either as a corporation or an asso- 
ciation. 





Avaustus F. Anpgerson, PLAINTIFF IN Error, vs. THE 
State oF Fiortpa, DerENDANT IN ERROR. 


1. An indictment must be found within the time limited by statute, or 
the offence charged therein will be barred. 

2. An indictment was found at the spring term of the court, held in 
April, 1882, alleging that the defendant had committed an 
offence, not punishable with death, on or about the first day of 
March, 1880: Held, That the offence was barred by the statute : 
the judgment arrested and the defendant discharged. 


Writ of Error to the Circuit Court for Wakulla county. 
The facts of the case are stated in the opinion. 


D. S. Walker, Jr., for Plaintiff in Error. 


The Attorney-General for Defendant in Error. 
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At the Spring Term of the Cireuit Court held in and for 
Wakulla county, in the Second Judicial Circuit, in the year 
1882, the plaintiit in error, Augustus F. Anderson, was in- 
dicted for that “ he heretofore, to wit: on or about the first 
day of March, A. D. 1880, with force and arms, at and in 
the county of Wakulla aforesaid, feloniously, wilfully, frau- 
dulently did alter and change the mark of an animal, to 
wit: «a cow, of the value of ten dollars, of the goods and 
chattels of one James Gibbins, with intent of the said Au- 
gustus F. Anderson to claim said animal as his qwn, and 
to deprive its said owner thereof, against the form of the 
statute,” &c. This indictment is signed simply “ Wm. P. 
Byrd,” and is endorsed, among other endorsements: 
“ Filed in open court this day of April, A. D. 1882. 

“Wma. P. Byrp, 
“ Acting State’s Attorney.” 

The spring term of the Circuit Court at which this in- 
dictment was found was held in the month of April, 1882. 
The defendant was tried at that term and found guilty. 
Counsel tor defendant moved in arrest of judgment upon 
the ground that the grand and petit jurors at the term of 
the court at which the indictment was found, were unlaw- 
fully drawn in this, that there was no sheriff in and for 
the county of Wakulla at the time of drawing said jurors. 
The court denied the motion and sentenced the defend- 
ant to six months at hard labor in the State penitentiary. 

The defendant procured a writ of error and now makes 





the point that “ the indictment shows that the offence of 


which the defendant stands charged was not prosecuted 
within two years next after it is alleged in the indictment 
to have been committed.” 
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The statutes of this State provide that “oftences not pun- 
ishable with death shall be prosecuted within two years 
next after the same shall have been committed.” McC. 
Dig., 435, $2. The indictment charges that this alleged 
oftence was committed “ on or about the first day ot March, 
A. D. 1880.” It was found at the spring term of the Cir- 
euit Court held in and for Wakulla county, and was filed 
in the court on ———day of April, 1882. This shows 
conclusively that the indictment was not properly found 
and filed within two years next after it is, in the indict- 
ment, alleged that the offence was committed. Savage vs. 
The State, 18 Fla., 970; Nelson vs. The State, 17 Fla., 
195; United States vs. Ballard, 3 McLean, 469. 

The judgment is arrested and the defendant discharged. 





Peter ERNEST, PLAINTIFF IN Error, vs. Tue State 
OF FLortpA, DEFENDANT IN ERROor. 


1. ‘*Premeditation ’’ is detined as meaning, intent before the act, but 
nut necessarily existing any extended time before the act. ‘* Pre- 
meditated design,” as used in the statutes relating to homicide, 
means an intent to kill, design means ‘“‘intent,’’ and both words 
imply premeditation. 

2. The question of premeditation is a question of fact and not of law, 
and like all other facts, it must be determined by the jury. 

3. A charge to a jury, that ‘‘on the subject of malice or a premedita- 
ted design, I instruct you that whena killing is proved the law 
presumes that it was done from a premeditated design, unless it 
shall appear from the evidence, either on the part of the defence 
or the State that there was excuse or justification ; and in the ab- 
sence of explanation, the law implies malice, or a premeditated 
design from the use of a deadly weapon: Held, To be error. 

4. It is not in cases of a doubt, created by the evidence, in the minds 
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of the jury, that they are to acquit a prisoner on trial, but it 
must be a reasonable doubt, one conformable to reason, a doubt 
which would satisfy areasonable man. It is said to be, *‘ that 
state of the case which, after the comparison and consideration 
of ali the evidence, leaves the minds of jurors in that condition 
that they cannot say they feel an abiding conviction, to a moral 
certainty, of the truth of the charge.”’ ; 


Writ of error to the Cirenit Court for Leon county. 
The tacts of the case are stated in the opinion. 
John S. Beard for Plaintiff in Error. 

The Attorney-General for the State. 


Mr. JusticE VANVALKENBURGH delivered the opinion ' 
of the Court. 


At the spring term ot the Circuit Court held in and for 
Leon county, in March, 1883, the plaintiff in error, Peter 
Ernest, was indicted for the murder of John, alias Jack, 
Perry. At the same term of the court, the defendant hav- , 
ing been duly arraigned, plead not guilty, and was tried “ 
and found guilty. 

The counsel for the defendant moved tor a new trial, 
which was denied by the court, and he brings his case here | 
on writ of error. 

The errors assigned are as follows : 

The court erred in charging the jury: 

Ist. “If you believe from the evidence that at the time 
and place mentioned in the indictment the defendant un- 
lawfully killed the deceased from a premeditated design to 
effect his death, and such killing was done at a time and 
under such circumstances, when the defendant had no rea- 
sonable grounds to apprehend a design on the part of de- 
ceased to commit a felony or do defendant some great per- 
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sonal injury, and there was imminent danger of such design 
being accomplished, you should find defendant guilty of 
murder in the first degree.” 

2d. “On the subject of malice or a premeditated design, [ 
instruct you that when a killing is proved the law pre- 
sumes that it was done from a premeditated design, unless 
it shall appear from the evidence, either on the part of the 
defence or of the State, that there was excuse or justifica- 
tion, and in the absence of explanation the law implies 
malice or a premeditated design from the use of a deadly 
weapon.” 

To such charge of the court the defendant excepted. 

The court erred in retusing to charge the jury as requested 
by the defendant’s counsel, as follows, to which refusal thus 
to charge the counsel for defendant excepted. 
1st. That the corpus delicti must be proved, i. e. the body 
of the offence, the substance of the crime, the substantial 
and fundamental fact of the commission of the crime, 
which includes in law that the effect proved is the neces- 
sary consequence of the cause charged in the indictment. 
In this particular case that the deceased died from the effect 
charged in the indictment; if the jury have any doubt 
upon this point, that it is their duty to acquit. 

2d. If the jury have any doubt as to the immediate 
cause of death, it is their duty to acquit. It isa peculiarity 
of the disease, from which it appears by the evidence was 
the immediate cause of the death of the deceased, viz: te- 
tanus or lockjaw, that it is often spontaneous or idiopathic, 
having no assignable cause for its appearance, and that it 
is often the eifect ot slight and imperceptible causes, and it 
the jury think that it could have in this case been sponta- 
neous or idiopathic, the cause of exposure, or from any 
cause disconnected with the wound in the neck, it is their 
dnty to acquit. If they believe the tetanus or lockjaw to 








386 SUPREME COURT. 





Ernest v. The State of Florida—Opinion of Court. 











have been caused by any wound other than the one in the 
neck, or if they have a reasonable doubt upon any of these 
points, it is their duty to acquit. 

3d. If trom the evidence they have a reasonable doubt 
as to the prisoner having inflicted the wound in the neck, 
it is their duty to acquit. The prisoner is entitled to the 
benefit of every reasonable doubt. 

The counsel tor the defendant further insists that the 
court erred in refusing to grant the motion for a new trial 
upon the following grounds : 

1st. The verdict is contrary to law. 

2d. The verdict is contrary to the evidence. 

3d. Discovery of new and material evidence. 

4th. The Judge’s charge was contrary to law. 

There is nothing in the record to show that there had 
been any proof betore the court of “ new and immaterial evi- 
dence ” to be introduced on the part of the defendant. The 
record is entirely silent upon this question and it cannot 
therefore be considered here. — 

The statutes of our State upon the subject of homicide 
' provide as follows: 

“ Section 1. The killing of a human being without the 
authority of law, by poison, shooting, stabbing or any other 
meaus, or in any other manner, is either murder, man- 
slaughter or excusable or justifiable homicide, according to 
the facts and circumstances of each case. 

“Sec. 2. Such killing, when perpetrated trom a premedi- 
tated design to eftect the death of the person killed, or any 
human being, shall be murder in the first degree, and the 
person who shall be convicted of the same shail suffer the 
punishment of death. When perpetrated by any act immi- 
nently dangerous to others, and evincing a depraved mind, 
regardless of human life, although without any premedita- 
ted design to effect the death of any particular individual, 
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it shall be murder in the second degree, and shall be pun- 
ished by imprisonment in the State Penitentiary for life. 
When perpetrated without any design to effect death, by a 
person engaged in the commission of any felony, it shall be 
murder in the third degree, &c. 

“Src. 4. The killing of one human being by the act, 
procurement or omission of another, in cases where such 
killing shall not be murder, according to the provisions of 
this Chapter, is either justifiable or excusable homicide, or 
manslaughter.” Chap. 1637, Laws 1868 ; MeClellan’s Di- 
yest, p. 350. 

We can discover no error in the charge of the court as set 
out in the first alleged error in the defendant’s assignment. 
That clause so excepted to is complete in itself and covers 
the entire question of murder in the first degree. The 
Judge says: “If you believe from the evidence that at 
the time and place mentioned in the indictment the de- 
fendant unlawfully killed the deceased from a premeditated 
design to effect bis death,” the defendant not having reason 
to apprehend a design on the part of deceased to commit a 
felony, or do detendant great personal injury, then the jury 
should find the defendant guilty of murder in the first de- 
gree. , 

This charge is clearly within the definition of murder in 
the first degree as found in the second section of the statute 
above cited, and in it there is no error. 

The second clause of the charge of the court so excepted 
to, viz: ‘“*On the subject of malice or a premeditated design 
I instruct you that when a killing is proved the law pre- 
sumes that it was done trom a premeditated design, unless 
it shall appear from the evidence, either on the part of the 
defence or the State, that there was excuse or justification, 
and in the absence of explanation the law implies malice 
ora premeditated design from the use of a deadly weapon,” 
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we think is clearly error. The word “malice” is not found 
in our statutes relating to homicide. Premeditation is de- 
fined as meaning intent before the act, but not necessarily 
an intent existing any extended time before the act, 
“ Premeditated design,” as used in the statute, means an *m- 
tent to kill, design means intent, and both words imply 
premeditation. 

In. the case of Dukes vs. The State, 14 Fla., 499, this 
court in discussing this question uses this language: “ If 
every homicide shall be presumed to be murder until the 
perpetrator show that the act is not murder this emascu- 
lates the statute ; tor the design of the statute is to require 
that the degree or quality of crime shall be established by 
the proofs. The common law says the killing is murder; 
the statute says the unlawful killing is muyder, man- 
slaughter or not criminal at all, according to the facts and 
circumstances. And so it is to be ascertained from al/ the 
facts and circumstances whether any crime has been com- 
mitted, and it cannot therefore be allowed that a man shall 
be adjudged guilty of the highest crime upon proot of only 
one ot the ingredients, the single fact of killing being but 
one ingredient of the crime. * * * * The degree of 
crime, the quality of the act, must under this statute be de- 
termined, not alone upon a general presumption from an act 
but upon the application of reason and judgment to all the 
facts proved, and thus to determine with what mind and 
intent the act was committed. It is not assumed that. all 
premeditations must be ignored, or that no presumptions 
ean be invoked in establishing the criminal intent, but only 
that under this statute the presumption must be one of fact, 
to be drawn by the jury from the proo! of the circumstan- 
ces attending the homicide, and not from the homicide 
alone. The principle involved is that all presumptions are 
in favor ot innocenee, and that the animus must be inferred 
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trom the manner of the commission of the act and the con- 
duct of the accused and other circumstances of the case. 

In the case of Savage and James vs. The State, 13 Fla., 
909, this court says: “The question of premeditation is 
one of fact, like all other facts, to be determined by the 
jury. Ifthe killing was done with premeditation it would 
be murder in the first degree. If such premeditation in 
fact preceded the act it gave character to the crime, but it 
was for the jury and not the court to determine this ques- 
tion. It is not a question of law for the court but a ques- 
tion of fact for the jury. This fact in this case was not 
submitted by the court, but was by it expressly determined 
in its charge. 

The evidence in this case showed that the deceased came 
to his death by tetanus or lockjaw caused from a wound in 
the neck, the wound having been made by the defendant 
with a razor. That there are two kinds of tetanus, trau- 
matic, which is caused by wounds, and the idiopathic, 
which comes from exposure to the cold or wet, or it may 
be spontaneous without any assignable cause. The de- 
ceased had an incised wound in his neck. That punctured 
wounds in the extremities are more apt to cause tetanus than 
incised wounds in the neck, head or breast. That it is not 
unlikely tetanus should come from small and imperceptible 
wonnds, punctured wounds in the head or foot. That de- 
ceased was a very imprudent patient. That if he had not 
becn so imprudent he probably would not have had tetanus. 
He came out two days before his death contrary to the 
positive instructions of his physicians. The physician 
who attended him says: “I think that the wound in the 
neck was the cause of tetanus.” In view of such evidence 
it was right and proper that the court should have charged 
the jury upon the points as developed by the evidence. 
The substance of the matter proposed by the counsel! of the 
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detence was eminently proper. The torm, however, in 
which they are propounded may be obnoxious to criticism. 
It is not in cases where there is a simple doubt that juries 
are to acquit, but it must be a “ reasonable doubt,” that is, 
conformable to reason, a doubt which would satisfy a rea- 
sonable man. “It does not mean a mere possible doubt; 
because everything relating to human affairs, and depend- 
ing on moral evidence, is open to some possible or imagi- 
nary doubt. It is that state of the case which, after the en- 
tire comparison and consideration of all the evidence, leaves 
the minds of jurors in that condition that they cannot say 
they feel an abiding conviction to a moral certainty of the 
truth of the charge.” The State of Nevada vs. Van Win- 
kle, 6 Nev., 340. 

The second clause above referred to requests the court to 
charge that “if the jury think that it (tetanus) could have 
in this case been spontaneous, or idiopathic, the cause of 
exposure, or from any cause disconnected with the wound 
in the neck, it is their duty to acquit.” 

This request is clearly wrong. It is not enough that it 
could have been spontaneous. The evidence shows it “could 
have been,” but was it in fact idiopathic, and occasioned 
by some cause disconnected with the wound in the neck. 
The court very properly overruled the request in the form 
in which it was made. ; 

The third request of the defendant’s counsel to charge 
that, “if from the evidence they have a reasonable doubt as 
to the prisoner having inflicted this wound in the neck, it 
is their duty to acquit. The prisoner is entitled to the ben- 
efit of every reasonable doubt,” seems to us to be right, 
and the court should have so charged. 

The defendent is presumed innocent until proven guilty. 
The presumption is in favor of the defendant, and the State 
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must satisty the jury of the guilt of the defendant, beyond 
the effect of a reasonable doubt. 
The judgment is reversed and a new trial ordered. 








Brut WItiiaMs, PLAINTIFF IN Error, vs. THE StatTE oF 
FLORIDA, DEFENDANT IN ERROR. 


1. Under the Laws of this State, Judges of the Circuit Courts are au- 
thorized to allow writs of error to issue in cases of misdemean- 
ors, and crimes not capital, as well as in capital cases. 

2. When the record contains all the evidence introduced in the case, 
and upon a careful examination it is clear it does not warrant the 
finding of the jury, this court will reverse the judgment. 


Writ of error to the Circuit Court for Alachua county, 
Judge Vann of the Third Circuit presiding. 

The tacts of the case except the testimony are stated in 
the opinion. 

The testimony as it appears in the bill of exceptions is 
as tollows: 

The State, to maintain the issues on its part, produced as 
a witness one Mrs. Laura Britt, who being sworn testified 
as follows: The prisoner came to my house and said he 
had not seen us for along time, and thought he would stop 
awhile. My husband was not at home; I was alone with 
my children and a little colored boy named Thomas; I 
don’t remember the month, or day of the month; I don’t 
know what county it was in; the prisoner said he would 
like to have something to eat; I told him I had nothing 
cooked but some cold bread; he said that would do; I 
then sent my children, and a little colored boy staying on 
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the place into the woods to get some wood; the woods 
they went to to get the wood was twenty or thirty yards 
in front of the house; the prisoner: took a chair and set 
down under the window eating the bread I gave him, 
while I was in the house; in a little while my little girl 
came back crying and-said that her little brother would 
not let her have her wood that she had gathered ; the pris- 
oner told her not to cry, but come with him and he would 
get her a nice little armful of wood. My daughter, Arma- 
della, is about seven years old; the prisoner picked her up 
in his arms and went off to the woods about two or three 
hundred yards away; (my recollection is that the place 
where the children went to get the wood, where they first 
met Bill Williams, was in front of the house, some twenty 
or thirty yards, aud that when Bill took the little girl he 
carried her in a different direction altogether, and when 
seen by Thomas, buttoning up her drawers, he was four or 
five hundred yards off—W. A. Hocker.) When the rest 
of the children had gone for wood, my little boy came run- 
ning back in a little while to the house and said I had 
better run after Bill, (that is the prisoner’s name,) for he 
might drown his sister in the pond down there. [I became 
frightened and went running and screaming in the direction 
the prisoner had gone; I came to where the prisoner was 
in a few moments; the prisoner was walking along by the 
edge of a pond, leading my little girl by the hand; she 
was not crying; she was walking aleng quietly with the 
prisoner, holding his hand ; I took my little girl-and carried 
her to the house; she did not seem to have been crying 
nor scared ; in a little while the prisoner came back to the 
gate and called me; I told him I did not want to see him ; 
he then went off quietly away. The prisoner is recognized 
as being a good and harmless man in the community in 
which he lives; I have known nothing bad about him be- 
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fore, and we have known hima good while; he had been 
to our house often before, and the children all liked him, 
as he used to play with them and amuse them; he was 
counted a good carpenter and a working man ; when I went 
home I examined my little girl and found she was bruised 
in her private parts; her thighs and the back part of her 
legs were all black and blue; I don’t know whether the . 
prisoner did the bruising or not; I don’t know how it was 
done. 

The witness was first asked about the obligations of an 
oath and testified that he knew if he testified falsely he 
should be punished for it, and this was the witness who, if 
I am not entirely at fault, testified that the route taken by 
Bill in leading the little girl, Armadella, was not the one 
which the children went to get the wood. [I understand 
this to be also an amendment by Mr. Hocker, the State At- 
torney, of the testimony as proposed tor the bill of excep- 
tions.— REPORTER. | 

Thomas Johnson, the second witness on behalf of the 
State, testified as follows : 

I know Bill Williams (the prisoner); he came to Mr. 
Britt’s one day, and me and Mr. Britt’s little boy and girl 
went in the woods to get some wood; the little girl went 
back to the house crying because her little brother took 
her wood away from her. In a little while Bill came to 
where we were with the little girl in his arms ; she wanted 
to get down when they got to where we were and Bill put 
her down, and she walked on with him holding his hand, 
and Bill told her he would get her a nice little turn of 
wood, and they went walking on to the woods; her brother 
run to the house and told his mother that she had better 
watch Bill; his mother came running down to where we 
were screaming, and [ run in the direction Bill had gone; 
I soon came to where him and the girl was; the dog barked 
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and Bill got up {rom behind a log and sat down on the 
log; the little girl. was standing up beside him quietly and 
he was buttoning the little girl’s drawers up ; I was a little 
ways off; the little girl was not crying; I did not hear her 
ery any time, and she did not seem to be scared; her 
mother took the girl to the house; Bill went on around the 
pond; I found Bill almost tive hundred yards from the 
house ; I am nearly thirteen years old. 

Mr. Britt, (this witness testified that the place where the 
offence charged in the indictment was committed in the 
county of Alachua, and State of Florida, and he also testi- 
fied as to the time which, as I have no copy of the indict- 
ment, I have forgotten—W. A. H.) the third witness on 
behalf of the State, testified as tollows: 

I was away from home when this thing happened ; I was 
at Flemington ; when [ came back on Monday my wife told 
me what had happened ; she asked me to examine my lit- 
tle girl, I told her I did not like to, but that I could ; I ex- 
amined her and she was bruised about her thighs and the 
back of her legs; the oftence for which the prisoner is be- 
ing tried vecurred on Saturday betore the Monday on which 
I examined her. The place where my house is is in 
Alachua county and State of Florida. The prisoner is re- 
cognized as being a good working man and a well beliaved 
man in the community in which he lives. I have never 
known him to do anything mean before. He has often 
been to my house and played with the children and they 
all liked him. 

Mr. B. H. Kendrick, the fourth and last witness on be- 
half of the State, testified as follows: 

I am acting deputy sheriff at Micanopy, in this county : 
I went in search of Bill Williams; I had a writ for him 
several days after the alleged offence, and I found him in 
the woods squatting down in some bushes on the edge of 
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a hammock ; he had a gun leaning up near him by a tree, 
and as I rode up he got up and picked up his gun; 
I rushed upon him with my horse and leveled my pistol at 
him and told him what I was after, and he quietly gave up 
his gun and went along with me; he made no attempt to 
shoot. 


Taylor g¢ Sanchez and Ashby ¢ Thrasher for Plaintiff 
in Error. 


The Attorney-General tor Defendant in Error. 


Mr. Justice VANVALKENBURGH delivered the opinion of 
the court: 


At the January Term of the Circuit Court, held in and 
for the county of Alachua, in the month of January, A. D. 
1883, the plaintiff in error, Bill Williams, was indicted. 
Such indictment charged that the plaintiff in error, “on 
the ninth day of October, in the year of our Lord one thou- 
sand eight hundred and eighty-two, with force and arms, 
in the county of Alachua aforesaid, in and upon one A. B., 
a female, feloniously and wilfully did make an assault with 
inten ther, the said A. B., then and there feloniously to rav- 
ish,” &e. 

The defendant plead not guilty, and was tried at the 
same term of the court and was found guilty. 

The counsel for the defendant then made a motion for a 
new trial, upon the ground that the verdict was contrary 
to the evidence, the law and the charge of the court. The 
court overruled his motion for a new trial, and the counsel 
for the defendant duly exeepted to such ruling of the 
court. : 

The defendant was sentenced to ten years imprisonment 
at hard labor’ in the State Prison. 
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The Judge of the Circuit Court granted a writ of error, 
and the cause is now here in pursuance of such writ. 

The errors assigned are as follows : 

“ Because the verdict of the jury was contrary to the evi- 
dence and the weight of the evidence. 

** Because there was no evidence upon which the verdict 
of the jury can be sustained.” 

The Attorney-General moved here to dismiss the writ of 
error, for thereason that, not being a capital case, the Judge 
of the Circuit Court had no power or authority under the 
statutes to grant the same. [The Attorney-General an 
nounced at the bar it was merely his purpose to have the 


' practice settled, and that if the motion was granted a writ 


of error might issue here returnable instanter.—REPORTER. | 

Chapter 1104, Laws 1861, provides “ that hereafter writs 
of error in capital cases in the Circuit Courts of this State 
shall be allowed only in the manner and upon the terms 
proyided now by law for writs of error in cases of misde- 
meanors and crimes not capital: Provided, however, That 
the Judges of the several Circuit Courts shall have the 
same power in allowing or directing writs of error to 
issue in such cases as the Justices of the Supreme Court 
have.” 

Section 2, Chapter 1561, Laws 1866, reads as follows : 
“ Be it further enacted, That the Judges of the Circuit 
Courts be, and they are hereby empowered to issue writs of 
error, mandamus and quo warranto in vacation, as well as 
in term time.” 

We are of the opinion that it was the intention of the 
Legislature enacting these laws to enlarge the powers of 
the Judges ot the Circuit Court, and to authorize them to 
allow writs of error, in cases of “ misdemeanor, and crimes 
not capital,” as well as in capital cases. The words “ such 
cases” in the proviso of Chapter 1104, referring to all the 
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cases mentioned in the former part of the section, we can 
certainly see no objection to thus extending the authority 
of such Judges. Section 2 of Chapter 1561 places no re- 
striction upon such Judges. They are authorized to “issue 
writs ot error, mandamus and quo warranto in the vacation, 
as well as in term time.” 

The motion to dismiss this writ of error upon that 
ground is denied. 

The record shows that four witnesses were called, and ex- 
amined upon the part of the State to prove the alleged of- 
fences ; none were introduced upon the part of the defend- 
ant. We have carefully and critically examined this evi- 
dence, embodied in the record, and fail to find in it any- 
thing to warrant the verdict of the jury, not even sufficient 
to warrant a verdict of simple assault, much less a verdict 
of assault with intent to commit the heinous crime charged 
in the indictment. 

As a general rule this court will not interfere with the 
verdict of a jury when there is evidence betore them which 
will justify their finding, but in a case of this character, 
where the penalty is so severe under our statute, there 
should be at least some evidence of guilt to warrant the 
sentence of the law. Snowden vs. The State, 17 Fla., 386 ; 
Green vs. The State, 17 Fla., 671. 

Judgment reversed and new trial awarded. 





